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Preface <<<

Preface

In 2013, Beijing Arbitration Commission (BAC) planned and organized the composition of 
China Commercial Dispute Resolution: An Annual Review and Preview (2013) (hereinafter referred 
to as the Review and Preview (2013)), which was an analysis and summary of the developments 
and issues in China’s commercial dispute resolution in 2012 in five sectors: “Arbitration”, 
“Mediation”, “Construction Project”, “Intellectual Property” and “Finance”. The report provided 
detailed materials in an objective and thorough manner, while the authors offered professional 
and careful observations as well as original opinions, presenting everything fresh and new. Upon 
its publication, the Review and Preview (2013) was well received both at home and abroad. 
In June 2013, BAC and the Institute of Advanced Legal Studies (IALS), University of London 
jointly organized the conference UNLOCKING THE INTRICACIES OF COMMERCIAL DISPUTE 
RESOLUTION IN CHINA in London. The authors of the report introduced the main contents of the 
Review and Preview (2013) and answered all kinds of questions put forward by the participants 
at the conference, which turned out to be a great success. Some British political VIPs, Justices, 
management of renowned dispute resolution institutions and other celebrities were present at the 
conference and made positive comments on the report. So many elites were present, so high the 
level was and so cordial the conference atmosphere was beyond the organizers expectation. The 
participants showed keen interest in the developments and changes of Chinese laws, extended 
their appreciation and admiration for BAC and all authors for their efforts in presenting such a 
report with historically pioneering meanings and social values, as well as looked forward to the 
future and better reports of the following years.

Our confidence gets enhanced by the success of this first attempt. After widely soliciting 
opinions and with the strong support from people of all circles, we have composed China 
Commercial Dispute Resolution: An Annual Review and Preview (2014) (hereinafter referred to 
as the Review and Preview (2014)), with improvements in four aspects. First, with respect to the 
style, the Review and Preview (2014) is divided into the general report covering “Arbitration” 
and “Mediation” and sub-reports covering nine fields (“Construction Project”, “Real Estate”, 
“Energy”, “Finance”, “Investment”, “International Trade”, “Intellectual Property”, “Film and 



— 2 —

Commercial Dispute Resolution in China: An Annual Review and Preview (2014)<<<

Television” and “General Aviation”, which further enlarged its scope and enriched its contents. 
Moreover, each field involves not only dispute resolution, but also the developments and changes 
of the substantial law, with a wider range and more comprehensive contents. Second, with respect 
to contents, the Review and Preview (2014), on the one hand, has increased the proportion of 
direct experience from arbitration practice, and disclosed substantially valuable primary materials 
from arbitration institutions, courts, law firms and research institutions; on the other hand, in 
addition to the continuation of the style “subject to data”, has left readers greater room to express 
their own opinions, as well as focused more on the reflection and evaluation of important sample 
cases and legal matters. Third, with respect to the structure, all sub-reports are clearer in opinions 
and complete in structure, beginning with the introduction of the overall condition of the field of 
the past year, followed successively by the organization of newly-prepared important normative 
documents, the analysis of sample cases influencing the circle, the concern on hot topics discussed 
in the academic circle, and ending with the outlook for the development tendency. Every sub-
report has established its own system. Fourth, the lineup of authors and translators is much 
stronger, comprising authoritative scholars from colleges and research institutions, senior judges 
from the Supreme People’s Court, senior officials from the Ministry of Commerce, as well as senior 
partners from renowned law firms. The diversified professional background of authors leads to 
a more diversified and neutral observation. The translation of the English version is completed 
by the elite team proficient in different languages from different jurisdictions and with different 
cultural backgrounds from top ranked international law firms. The translation has not only reserved 
the original intention of the authors, but presented it in a way that is easier for foreign readers 
to understand, so as to enhance the “affinity” of the report with foreign readers. The English 
version of the Review and Preview (2014) will be released at the conferences UNLOCKING THE 
INTRICACIES OF COMMERCIAL DISPUTE RESOLUTION IN CHINA held respectively in Paris 
and London on June 4 and 6, 2014, respectively. The conference held in Paris will be organized 
jointly by BAC and ICC International Court of Arbitration, while the one held in London by BAC, 
Queen Mary, University of London and IALS, University of London. The Chinese version will 
be released shortly afterwards. Meanwhile, the Chinese and English versions will be published 
respectively by Law Press in mainland China and LexisNexis in Hong Kong.

The Review and Preview cannot be composed, released and published without the long-
term observation, deep reflection, creative exploration and enthusiastic contribution of every 
author, the valuable comments and suggestions proposed by every earnest reader, the translation 
of every translator who chose every word with great care and strived constantly for perfection, 
the extraordinary support of ICC International Court of Arbitration, Queen Mary University of 
London, IALS, University of London, as well as the enthusiastic participation of all people of 
insight who are concerned with China’s commercial dispute resolution. The Review and Preview 
which has gained wide attention and will have a significant impact for a long period of time, is only 
possible with everyone’s concern on, devotion to and contribution for China’s commercial dispute 
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resolution.
Today’s world is a flat one in perfect harmony. It is a necessity for China to integrate with 

the world in an unhurried manner, and a bigger necessity for the world to learn about China in 
a more objective and comprehensive manner. The Review and Preview is expected to serve as a 
bridge in the communication and cooperation as to commercial dispute resolution for domestic 
and foreign legal circles and business circles. Ours is an era dominated by big data. Substantial 
data accumulated day by day and month by month lead to amazing discoveries. With consistent 
observation, record and analysis, the Review and Preview is believed to display the historical route 
of the growth of China’s dispute resolution and the development of China’s legal construction, 
with the view of saving up strength and power for China’s reform and renaissance. People with 
insight both at home and abroad are welcomed to give their attention, concern and support to 
the organization and composition of the Review and Preview as always, to witness its growth and 
development, as well as to embrace the future of China’s commercial dispute resolution.

Although 2013 was but one year, it was indeed an extraordinary one in the development of 
China’s commercial dispute resolution. Much progress made, and many obstacles encountered, 
have already belonged to the past. However, those individuals who have silently devoted 
themselves to the field must not be forgotten. Special thanks is hereby offered to the team 
that authored and translated this report, as well as to Mr. John Beechey, President of the 
ICC International Court of Arbitration, Mr. Andrea Carlevaris, Secretary General of the ICC 
International Court of Arbitration, Professor Loukas Mistelis from Queen Mary, University of 
London, and Mr. Jules Winterton, Director and Librarian of IALS. The successes of the report and 
of the conferences were only possible by their extraordinary support and contributions.

Against the backdrop of China’s rapid economic growth and the flourishing of its civil society, 
we sincerely believe that the exciting developments of commercial dispute resolution in China will 
fill the page of this report for many years to come.

WANG Hongsong
Vice-Chairperson

Beijing Arbitration Commission
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SONG Lianbin**B, SHEN Hongyu*** CXIAO Fang****D***** E

Abstract: The Interpretation of the Supreme People’s Court (hereinafter referred to as 

SPC) on Several Issues Concerning the Application of the Law of the People’s Republic of China 
on Foreign-Related Civil Relations I in 2013 sets out the provisions on the application of 

arbitration agreement. With respect to the judicial practice, the court published certain cases 

in respect of the judicial supervision over, and judicial assistance to, the arbitration, which 

include 4 types, namely, claim for recognition of validity of arbitration agreement, claim for 

cancellation and enforcement of arbitration award, claim for recognition and enforcement 

of foreign arbitration awards and claim for conservatory measures in arbitration. We have 

selected 50 cases below to analyze the grounds for the judgments in these cases. 

Key words: 2013, governing law of arbitration agreement, arbitration awards, judicial 

supervision 

Overview 

This Article is intended to summarize the status and developments of China’s arbitration 
practices in 2013. In 2013, there were 104,257 cases in total accepted by 225 Chinese arbitration 
commissions, with 7,898 cases increased over 2012, at an increasing rate of 8%; the overall 
disputed amount was 164.6 billion RMB, with 33.1 billion RMB increased over the previous 
year, at an increasing rate of 25%. The average caseload for each Chinese arbitration commission 
was 463, with 23 cases increased over 2012, at an increasing rate of 5%; the average amount 

 *  Translated by Clifford Chance LLP.
  **  JD, professor and doctoral supervisor of China University of Political Science and Law, arbitrators of a 

number of PRC and foreign arbitration institutions.
 ***  JD, the Judge from Tribunal No. 4 of the SPC.
 **** Ph. D, Associate Professor of the Central University Of Finance and Economics.
 ***** Grateful acknowledgement is hereby made to Ms. PENG Liming, Lecturer of Jiangxi Science and 

Technology Normal University, Ph. D candidate of Wuhan University Institute of International Law, for her 
valuable assistance in preparing this article. 
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in dispute is 700 million RMB, with 100 million RMB increased compared with the previous 
year. The majority of those arbitration cases are still domestic disputes. 55 Chinese arbitration 
commissions have accepted 1,596 cases involving Hong Kong, Macao and/or Taiwan elements or 
foreign-related elements throughout the year, with a tiny growth of 2% compared with the year 
2012.AIn 2013, in order to implement the Law of the People’s Republic of China on Application 
of Law in Foreign-related Civil Relations, the SPC issued the Interpretation of the SPC on Several 
Issues Concerning the Application of the Law of the People’s Republic of China on Foreign-Related 
Civil Relations I (Fa Shi No. 24 [2012]) (“Judicial Interpretation of Application of the Law”), 
which sets out the application of laws in the arbitration agreements.  Since the judgments are not 
published systematicallyB, only limited information has been published and the authors only found 
the judgments in respect to 91 casesC, which covers four types of cases, i.e.,claim for recognition of 
validity of arbitration agreement, claim for cancellation of arbitration award, claim for enforcement 
of arbitration awards (application for recognition, enforcement of foreign arbitration awards, and 
defense of non-enforcement of Chinese arbitration awards), and claim for conservatory measures 
in arbitration. We have selected 50 cases below to analyze the grounds for the awards in the above 
cases. This survey does not reflect the position of any institution, and is only intended to provide 
relevant information for relevant person and institution for their further insight into China’s 
arbitration system. 

1.  Overview of New Arbitration Rules and Important Arbitration Rules 

Judicial Interpretation of Application of the Law is first PRC separate law on foreign-related 
civil relations, which has significant impact in China’s legislation of international private law and 
its promulgation and implementation will make up for the shortage in PRC in the legislation of 

A In 2013, Harbin Arbitration Committee accepted 356 civil and commercial cases with total value of RMB 870 
million, representing an increase of 83.25% as compared with 2012 in number and an increase of 82.01% in 
value as compared with 2012. http://hlj.sina.com.cn/news/1/2014-01-08/091691551.html. In 2013, the number of 
maritime arbitration cases accepted in Shanghai doubled. According to China Maritime Arbitration Commission 
Shanghai Sub-committee (Shanghai Maritime Arbitration Institute, as at December 18, it accepted 104 cases, 
resenting an 100% increase in number and an increased of 12% in value (RMB 127.5 million) as compared with 
2012,which signifies a significant progress in the construction of the international shipping centre in Shanghai.

B On 28 November 2013, the SPC published the Provisions of the SPC on the Online Issuance of Judgment 
Documents by People’s Courts (Fa Shi No. 26 [2013]), according to which, as from 1 January 2014, any 
judgment by the court shall be published online (http://www.court.gov.cn/zgcpwsw/) within 7 days after it takes 
effect, which signifies a significant progress in publication of judgments. However, a mature judicial statistics 
system still has a long way to go.

C We have searchedwww.pkulaw.cn/, www.lawyee.net/, http://www.ccmt.org.cn/,http://www.chinacourt.org/ 
and the websites of CIETAC, Beijing Arbitration Commission and Shanghai Arbitration Commission. The 
information of the foreign related arbitration in this Article has been collected by Ms. ShenHongyu based on the 
official replies by the SPC on the requests for instructions on judicial review of foreign related arbitration.
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international private law and promote the foreign-related civil exchanges in China. Article 18 of 
Judicial Interpretation of Application of the Law sets out the application of laws applicable to the 
arbitration agreement, according to which, the parties concerned may select by agreement laws 
applicable to arbitration agreements. Where parties concerned do not so select, the laws of the 
places where the arbitration institutions are located or the arbitration takes place shall prevail. 
For the purpose of implementation of the Law of the People’s Republic of China on Application of 
Law in Foreign-related Civil Relations, the SPC issued the Judicial Interpretation of Application 
of the Law adopted on 10 December 2012 and became effective in 7 January 2013. AAs Article 
18 of the Law of the People’s Republic of China on Application of Law in Foreign-related Civil 
Relations is silent on the applicable law, arbitration institution and venue under the circumstance 
where parties concerned do not so select the applicable law and is also silent on how to select 
the applicable law under the circumstance where the parties concerned fails to select or relevant 
provision is unclear, Article 16 of the Interpretation of the SPC on Several Issues Concerning 
the Application of the Arbitration Law of the People’s Republic of China (Fa Shi No. 7 [2006]) 
(“Judicial Interpretation of Arbitration Law”) made it clear that the law of the location of the 
court shall prevail B. 

According to Article 14 of Judicial Interpretation of Application of the Law, “Where the 
parties make no choice of law applicable to the foreign-related arbitration agreement, nor 
agreement on the arbitration institute or place of arbitration, or they make no explicit agreement 
thereon, the people’s court may apply the laws of the People’s Republic of China to determine 
the validity of such arbitration agreement”. It should be noted that, “the law of the location of the 
court” set out in Article 18 of the Law of the People’s Republic of China on Application of Law in 
Foreign-related Civil Relations may cause the concern that, if the parties concerned select both 
the arbitration institution and venue in the arbitration agreement, and the arbitration institution 
is inconsistent with the arbitration venue, how to determine the applicable law? The legislative 
drafters held that the law which supports the validity of the arbitration agreement should 
apply, however, this would cause logic error. The legislative drafters are of the view that such 
inconsistency is unlikely, therefore, the Judicial Interpretation of Application of the Law is silent 
on the application of law of the location of the arbitration institution and that of the arbitration 
venueC. 

A See page 38 of the Understanding of the Interpretation of the SPC on Several Issues Concerning the Application 
of the Law of the People’s Republic of China on Foreign-Related Civil Relations I by GaoXiaoli.

B Article 16 of the Judicial Interpretation of Arbitration Law stipulates that “The examination of the  validity of 
a foreign-related arbitration agreement shall be governed by the applicable law agreed on by all parties. In the 
event that the concerned parties do not agree on the applicable laws but do agree on the place of arbitration, the 
law of the place of arbitration shall prevail. In the event that the concerned parties do not agree on the applicable 
law or the place of arbitration, or the place of arbitration is ambiguous, the law of the court shall prevail. ”

C See page 43 of the Understanding of the Interpretation of the SPC on Several Issues Concerning the Application 
of the Law of the People’s Republic of China on Foreign-Related Civil Relations I by GaoXiaoli.
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There is no public report in 2013 on the promulgation of any new arbitration rule, however, 
Beijing Arbitration Commission issued the exposure draft of its amended arbitration rules, and 
the purpose of the this amendment is as follows: (a) to further reflect the concept and feature 
of the commercial arbitration system, grant the arbitration tribunal (arbitration institution) 
the sole discretion in the process and provide the parties concerned with more flexible and 
efficient services; (b) to pay more respect to the autonomy of will of the parties concerned, 
improve the transparency and predictability of the arbitration proceeding, further improve 
the rules and ensure better understanding and application of the rules by the parties concerned; 
(c) to share best experiences and practices in the international arbitration and further improve 
its international arbitration proceeding. AWe hope that the promulgation by Beijing Arbitration 
Commission of new arbitration rules will further accelerate the development of the arbitration in 
China. 

2. Statistical Analysis of Judicial Supervision Cases 

1)�Overview�

As a systematic court judgment and order announcement mechanism is still not available in China 
in 2013, the authors collected the information of the judicial supervision over the arbitration from 
www.pkulaw.cn/, www.lawyee.net/, http://www.ccmt.org.cn,http://www.chinacourt.org/ and 
official websites of major arbitration commissions. As at 1 January 2014, the authors collected 
the information of 91 arbitration-related cases, which can be classified into 4 categories:claim for 
recognition of validity of arbitration agreement (24), claim for cancellation of arbitration award (51), 
claim for recognition and enforcement of foreign arbitration awards (12) and claim for conservatory 
measures in arbitration (4), and the percentages of the above four categories are 26.4%, 56%, 
13.2% and 4% respectively. We have selected 50 cases for our analysis based on the above 
percentages, we have selected by random the following cases for analysis: claim for recognition 
of validity of arbitration agreement (13), claim for cancellation of arbitration award (28), claim for 
recognition and enforcement of foreign arbitration awards (7) and claim for conservatory measures 
in arbitration (2). 

A  http://www.bjac.org.cn/news/view.asp?id=2328, dated 10 January 2013.
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2)�Preliminary�analysis�

Table�1:�Sampling�statistics�of�arbitration-related�cases�accepted�by�PRC�
courts

SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

1

Recognition of  Validity 
of Arbitration Agreement 
between Cheng XX, 
the Claimant and XX 
Company, the Respondent 

Judgment by Anhui 
Huangshan Intermediate 
People’s Court (Huang 
ZhongFa Min ErTeZi No. 
00001 (2013) )

Invalidity of 
arbitration 
agreement 

No arbitration agreement 
with respect to the pledge 
has been entered into by 
and between Cheng XX and 
XX Company 

2

Recognition of Validity 
of Arbitration Agreement 
between Lin XX and Fan 
XX, et al

Civil Judgment by 
Fangchenggang Intermediate 
People’s Court (No. 1 Fang 
Min Shi ErTeZi (2013))

Invalidity of 
arbitration 
agreement

Arbitration agreement in 
respect of the “Agreement 
on Capital Increase in XX 
Development Company” is 
invalid 

3

Retrial of Dispute over 
Validity of Arbitration 
Agreement between 
Huizhou XX Company 
and Zhang XX 

Judgment by Huizhou 
Intermediate People’s Court 
(No. 2 HuiZhongFa Min Si 
ZhongZi (2013))

Invalidity of 
arbitration 
provisions 

Application of XX Company, 
the Claimant, is rejected 

4

Retrial of Dispute over 
Validity of Arbitration 
Agreement between 
Huizhou XX Company 
and Deng XX

Judgment by Huizhou 
Intermediate People’s Court 
(No. 4 HuiZhongFa Min Si 
ZhongZi (2013))

Invalidity of 
arbitration 
provisions 

Claim of Huizhou XX 
Company, the Claimant, is 
rejected 

5
Recognition of Validity of 
Arbitration Agreement by 
Liu XX, the Claimant 

Judgment by Zhengzhou 
Intermediate People’s 
Court (No. 9 Zheng Min San 
CheZhongZi (2013))

Invalidity of 
arbitration 
provisions

Claim by Liu XX, the 
Claimant, for invalidation of 
arbitration provisions in the 
Supplementary Agreement 
is rejected 

6

Recognition of Validity 
of Arbitration Agreement 
between Zhengzhou XX 
Company, the Claimant, 
and Wang XX, the 
Respondent 

Judgment by Zhengzhou 
Intermediate People’s Court 
(No. 27 Zheng Min San 
CheZhongZi (2013))

Invalidity of 
arbitration 
provisions

Claim by Zhengzhou XX, the 
Claimant, for invalidation of 
arbitration provisions in the 
Supplementary Agreement 
is rejected

A This table only summarizes the grounds for application of the applicant, and no detail analysis will be made.
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

7

Recognition of Validity 
of Arbitration Agreement 
between Ma XX, the 
Claimant, and XX 
Company, the Respondent 

Judgment by Xuchang 
Intermediate People’s Court 
(No. 4 Xu Min San Chu Zi 
(2013))

Invalidity of 
arbitration 
provisions

Claim by Ma XX for 
invalidation of arbitration 
provisions in the Joint 
Operation Contract with XX 
Company is rejected

8

Recognition of Validity 
of Arbitration Agreement 
between Huahua 
XX Company, et al, 
and Guangdong XX 
Investment Company 

Civil Judgment by Huaihua 
Intermediate People’s Court 
(No. 4 HuaZhong Min TeZi 
(2013))

Invalidity of 
arbitration 
provisions

Clause 8 (Dispute 
Resolution) of the Equity 
Transfer Agreement between 
Huahua XX Company, et 
al, and Guangdong XX 
Investment Company is 
invalid 

9

Recognition of Validity 
of Arbitration Agreement 
between XX Company, 
the Claimant, and 
XX Environmental 
Engineering Company, 
the Respondent 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 2 Cheng Li QueZhongZi 
(2013))

Invalidity of 
arbitration 
provisions

Arbitration clauses of the 
Ventilation Engineering 
and Installation Agreement 
between XX Company, 
the Claimant, and XX 
Environmental Engineering 
Company, the Respondent, 
is invalid 

10

Invalidation of Arbitration 
Provisions of the Lease 
Agreement between Xu 
XX, the Claimant, and 
Wan XX, the Respondent 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 7 Cheng Li QueZhongZi 
(2013))

Invalidity of 
arbitration 
agreement

Claim by Xu XX, the 
Claimant, for invalidation of 
the arbitration agreement is 
rejected 

11

Invalidation of Arbitration 
Provisions of the Concrete 
Supply Contract between 
XX Construction 
Company, the Claimant, 
and Chengdu XX Building 
Materials Company, the 
Respondent

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 8 Cheng Li QueZhongZi 
(2013))

Invalidity of 
arbitration 
agreement

Claim for invalidation of 
the arbitration agreement 
between XX Construction 
Company, the Claimant, 
and Chengdu XX Building 
Materials Company, the 
Respondent is rejected 

12

Invalidation of Arbitration 
Agreement between 
Chengdu XX Company, 
the Claimant, and Chen 
XX, the Respondent 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 9 Cheng Li QueZhongZi 
(2013))

Withdrawal 
of lawsuit 
by the 
Claimant 

Chengdu XX Company, the 
Claimant, is permitted to 
withdraw its claim 
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

13

Invalidation of Arbitration 
Agreement in the 
Construction Agreement 
between XX Group 
Company, the Claimant, 
and XX Development 
Company, the Respondent 

Civil Judgment by Chengdu 
Intermediate People’s 
Court (No. 10 Cheng Li 
QueZhongZi (2013))

Invalidity of 
arbitration 
agreement

Claim by XX Group 
Company for invalidation 
of arbitration agreement is 
rejected

14

Claim by XX 
Telecommunication 
Company, the laimant, 
for Cancellation of 
Arbitration Award by 
Huangshan Arbitration 
Commission 

Civil Judgment by 
Huangshan Intermediate 
People’s Court (No. 00002 
Huang ZhongFa Min ErTeZi 
(2013))

Cancellation 
of arbitration 
award 

Claim by the Claimant for 
cancellation of the Award 
by Huangshan Arbitration 
Commission is rejected  

15

Claim by Hefei XX 
Company and Lou XX 
for Cancellation of 
Arbitration Award

Civil Judgment by Hefei 
Intermediate People’s Court 
(No. 00171 He Min Yi Chu 
Zi (2013))

Withdrawal 
of claim for 
cancellation 
of  rbitration 
award 

Hefei XX Company is 
permitted to withdraw its 
claim for cancellation of 
arbitration award 

16

Claim for Cancellation of 
Arbitration Agreement 
between He XX and 
DonguanXX Company 

Civil Judgment by Dongguan 
Intermediate People’s Court 
(No. 5 Dong ZhongFa Min Si 
ZhongZi(2013))

Cancellation 
of arbitration 
award

Claim by He XX for 
cancellation of arbitration 
award by Guangzhou 
Arbitration Commission is 
rejected 

17

Claim by Zhou XX and 
Zhong XX, the Claimants, 
for Cancellation of 
Arbitration Award 

Civil Judgment by Wuzhou 
Intermediate People’s Court 
(No. 1 Wu Min Yi TeZi 
(2013))

Cancellation 
of arbitration 
award

Claim by Zhou XX and 
Zhong XX, the Claimants, 
for cancellation of arbitration 
award by Guangzhou 
Arbitration Commission is 
rejected

18
Claim by Ming XX, the 
Claimant, for Cancellation 
of Arbitration Award 

Civil Judgment by Changde 
Intermediate People’s Court 
(No. 5 Chang Min Yi CheZi 
(2013))

Withdrawal 
of claim for 
cancellation 
of  rbitration 
award

Ming XX, the Claimant, is 
permitted to withdraw its 
application for cancellation 
of arbitration award 

19

Claim by Changde 
XX Real Property 
Development Company, 
the Claimant, for 
Cancellation of 
Arbitration Award  

Civil Judgment by Changde 
Intermediate People’s Court 
(No. 11 Chang Min Yi CheZi 
(2013))

Cancellation 
of arbitration 
award

Upon the mediation of the 
court, the parties reached an 
amicable settlement
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

20

Claim by XX Insurance 
Company Hengshan Sub-
branch, the Claimant, 
for Cancellation of 
Arbitration Award  

Civil Judgment by Hengyang 
Intermediate People’s Court 
(No. 7 HengZhongFa Min Er 
Chu Zi (2013))

Cancellation 
of arbitration 
award

Claim by XX Insurance 
Company Hengshan Sub-
branch, the Claimant, for 
cancellation of arbitration 
award by Hengyang 
Arbitration Commission is 
rejected

21

Claim by Zhu XX, the 
Claimant, for Cancellation 
of Arbitration Award  

Civil Judgment by Shaoyang 
Intermediate People’s Court 
(No. 7 Shao Zhong Min Er 
Chu Zi (2013))

Cancellation 
of arbitration 
award

Arbitration award (No. 32 
Shao ZhongCaiZi [2012]) is 
cancelled 

22
Claim by Shi XX, the 
Claimant, for Cancellation 
of Arbitration Award  

Civil Judgment by Shaoyang 
Intermediate People’s Court 
(No. 8 Shao Zhong Min Er 
Chu Zi (2013))

Cancellation 
of arbitration 
award

Arbitration award (No. 38 
Shao ZhongCaiZi [2012]) is 
cancelled

23

Claim by Liu XX, the 
Claimant, for Cancellation 
of Arbitration Award  

Civil Judgment by Shaoyang 
Intermediate People’s Court 
(No. 10 Shao Zhong Min Er 
Chu Zi (2013))

Cancellation 
of arbitration 
award

Arbitration award (No. 33 
Shao ZhongCaiZi [2012]) is 
cancelled

24

Claim by Hunan XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

Civil Judgment by Shaoyang 
Intermediate People’s Court 
(No. 16 Shao Zhong Min Er 
Chu Zi (2013))

Cancellation 
of arbitration 
award

Claim by Hunan XX 
Companyfor cancellation 
of arbitration award by 
Shaoyang Arbitration 
Commission is rejected

25

Appeal by Hainan XX 
Real Estate Company 
for Cancellation of 
Arbitration Award 

Civil Judgment by Hainan 
Superior People’s Court (No. 
68 Qiong Li Yi ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Appeal is dismissed 
and original judgment is 
maintained 

26

Claim by Henan XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

Civil Judgment by 
Zhengzhou Intermediate 
People’s Court (No. 3 Zheng 
Min San CheZhongZi (2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award by Zhengzhou 
Arbitration Commission is 
rejected

27

Claim by Henan XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

Civil Judgment by 
Sanmenxia Intermediate 
People’s Court (No. 8 San 
Min San Chu Zi (2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

28
Claim by Shanghai XX 
Company for Cancellation 
of Arbitration Award  

Civil Judgment by Nanjing 
Intermediate People’s 
Court (No. 16 Ning Shang 
ZhongShenZi (2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

29
Claim by Xuzhou XX 
Company for Cancellation 
of Arbitration Award  

Civil Judgment by Nanjing 
Intermediate People’s 
Court (No. 43 Ning Shang 
ZhongShenZi (2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

30
Claim by Dongying XX 
Company for Cancellation 
of Arbitration Award  

Civil Judgment by Dongying 
Intermediate People’s Court 
(No. 44 Dong Shang Chu Zi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

31
Claim by Ba XX, the 
Claimant, for Cancellation 
of Arbitration Award  

Civil Judgment by Dongying 
Intermediate People’s Court 
(No. 56 Dong Shang Chu Zi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

32

Claim by XX Company, 
the Claimant, for 
Cancellation of 
Arbitration Award  

Civil Judgment by Baoji 
Intermediate People’s Court 
(No. 00003 BaoZhongCheZi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

33

Claim by Shaanxi XX 
Real Estate Development 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

Civil Judgment by Xi’an 
Intermediate People’s 
Court (No. 00029 Xi Min Si 
ZhongZi (2013))

Withdrawal 
of claim for 
cancellation 
of arbitration 
award

The Claimant is permitted to 
withdraw its application for 
cancellation of arbitration 
award 

34

Claim by Gao XX 
(the respondent in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award  

Civil Judgment by Xi’an 
Intermediate People’s 
Court (No. 00078 Xi Min Si 
ZhongZi (2013))

Cancellation 
of arbitration 
award

Arbitration award (No. 205 
Xi ZhongCaiZi [2012]) is 
cancelled

35

Claim by Shaanxi XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

Civil Judgment by Xi’an 
Intermediate People’s 
Court (No. 00104 Xi Min Si 
ZhongZi (2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

36

Claim by Sichuan 
XX Company (the 
claimant and in the 
arbitration proceeding 
and respondent to the 
counterclaim), the 
Claimant, for Cancellation 
of Arbitration Award 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 3 Cheng Li ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

37

Claim by Song XX (the 
claimant and in the 
arbitration proceeding 
and respondent to the 
counterclaim), the 
Claimant, for Cancellation 
of Arbitration Award  

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 4 Cheng Li ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

38

Claim by Qin XX (the 
respondent and in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award  

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 6 Cheng Li ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

39

Claim by Qin XX (the 
respondent and in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 8 Cheng Li ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Case is withdrawn 

40

Claim by Sichuan XX (the 
respondent and in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 10 Cheng Li ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected

41

Claim by Sichuan XX (the 
respondent and in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award 

Civil Judgment by Chengdu 
Intermediate People’s Court 
(No. 12 Cheng Li ZhongZi 
(2013))

Cancellation 
of arbitration 
award

Claim by the Claimantfor 
cancellation of arbitration 
award is rejected
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

42

Claim by Li XX, the 
Claimant, for Enforcement 
of Foreign-related 
Arbitration Award against 
Guangxi XX Group

Civil Judgment by Chongzuo 
Intermediate People’s Court 
(No. 9 Jiang FaZhiZi (2013))

Enforcement 
of arbitration 
award

Enforcement of civil 
judgment by Jiangzhou 
People’s Court is terminated 

43

Claim for Non-
enforcement of Arbitration 
Award by Su XX, the 
Claimant (person subject 
to enforcement) 

Civil Judgment by Changde 
Intermediate People’s Court 
(No. 1 Chang Zhi Bu Zi 
(2013))

Non-
enforcement 
of 
arbitration 
award

Claim by Su XX for non-
enforcement of arbitration 
award is rejected 

44

Claim for Non-enforcement 
of Arbitration Award by 
Hunan XX Real Estate 
Development Company, the 
Claimant (person subject to 
enforcement)

Civil Judgment by Changde 
Intermediate People’s Court 
(No. 2 Chang Zhi Bu Zi 
(2013))

Non-
enforcement 
of 
arbitration 
award

Claim by Hunan XX 
Real Estate Development 
Company for non-
enforcement of arbitration 
award is rejected

45

Claim by Nanyang Cotton 
Company for Recognition 
of Foreign Arbitration 
Award by 

Civil Judgment by 
Zhengzhou Intermediate 
People’s Court (No. 6 Zheng 
Min San Chu Zi (2013))

The 
Respondent 
filed the 
jurisdiction 
objection 
during the 
defense 
period 

Jurisdiction objection filed 
by Nanyang XX Company is 
rejected

46
Claim by Nanjing XX 
Company for Enforcement 
of Arbitration Award 

Civil Judgment by Nanjing 
Intermediate People’s 
Court (No. 233 Ning Shang 
ZhongShenZi (2013))

Enforcement 
of arbitration 
award

Arbitration award shall be 
enforced 

47
Claim by Shandong XX 
Company for Enforcement 
of Arbitration Award 

Civil Judgment by Tieling 
Intermediate People’s Court 
(No. 00001 Tie ZhiZi (2013))

Enforcement 
of arbitration 
award

Arbitration award shall be 
enforced

48
Claim by Chang XX 
for Enforcement of 
Arbitration Award

Civil Judgment by Tieling 
Intermediate People’s Court 
(No. 00038 Tie ZhiZi (2013))

Enforcement 
of arbitration 
award

Arbitration award shall be 
enforced

49

Claim by Liu XX, the 
Claimant, for Preservation 
of  Assets Involved in 
Arbitration Proceeding  

Civil Judgment by Shaoyang 
Intermediate People’s Court 
(No. 9 Shao ZhongZhiBaoZi 
(2013))

Preservation 
of assetsA

Deposit of RMB 3200000 or 
asset of equivalent value of 
Deng XX and Huizhou XX 
Company, the Respondents, 
shall be frozen 

A On 17 May 2013, Shaoyang Arbitration Commission ruled the deposit of RMB 3200000 or asset of equivalent 
value of Deng XX and Huizhou XX Company, the Respondents, shall be frozen.
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SN Parties�and�cause�of�action� Court�and�case�number� Claim�A Judgments

50

Claim by Luo XX and Zhao 
XX, the the Claimants, 
for Preservation of  Assets 
Involved in Arbitration 
Proceeding  

Civil Judgment by Chenzhou 
Intermediate People’s Court 
(No. 66 Chen Bei Min Su 
BaoZi (2013))

Preservation 
of assets A

Deposit of RMB 1650000 
or asset of equivalent value 
of the Respondent shall be 
frozen

Table�2:�Breakdown�of�Cases�

Type�of�cases� Number� Percentage�

Claim for recognition of validity of arbitration agreement 13 26%

Claim for cancellation of arbitration award 28 56%

Claim for recognition, enforcement and non-enforcement 
of arbitration awards

7 14%

Claim for conservatory measures in arbitration 2 4%

Total 50 100%

Table�3:�Statistics�of� results�of�claims� for� recognition�of�validity�of�arbitration�
agreement

Type�of�case Judgment� Number Percentage

Claim for recognition of 
validity of arbitration 
agreement

Arbitration agreement is recognized as valid 8 61.5%

Arbitration agreement is recognized as invalid 4 30.8%

Withdrawn 1 7.7%

Total 13 100%

Table�4:�Statistics�of�results�of�claims�for�cancellation�of�arbitration�award

Type of case Judgment Number Percentage

Claim for 
cancellation 
of arbitration 
award

Claim is dismissed 19 67.9%

Arbitration award is cancelled 4 14.3%

Withdrawn 4 14.3%

Reconciled 1 3.5%

Total 28 100%

A On 7 May 2012, Xiangtan Arbitration Commission ruled that deposit of RMB 1650000 or asset of equivalent 
value of the Respondent shall be frozen.
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Table�5:�Statistics�of� results�of�claims�for� recognition,�enforcement�and�non-
enforcement�of�foreign�arbitration�awards

Type�of�case Judgment� Number Percentage

Claim for 
recognition, 
enforcement and 
non-enforcement of 
arbitration awards

Claim for recognition 
Jurisdiction objection 
is dismissed 

1 14.3%

Claim for non-enforcement 
of arbitration award 

Claim is dismissed 2 28.6%

Claim for non-enforcement 
of arbitration award

Arbitration award shall 
be enforced 

4 57.1%

Total 7 100%

It can be seen from Table 1 that, the arbitration-related cases accepted by the courts include 
the claim for recognition of validity of arbitration agreement, claim for cancellation of arbitration 
award, claim for recognition, enforcement and enforcement of arbitration awards and claim for 
conservatory measures in arbitration. With respect to the claims for recognition of validity of 
arbitration agreement, most of court judgments were made in accordance with PRC Arbitration 
Law and relevant judicial interpretation and are reasonable and well-established. It can be seen 
from Table 2 that, the claims for recognition of validity arbitration agreements and claims for 
cancellation of arbitration awards account for a high percentage in total cases accepted by courts. 
It can be seen from Table 3 that, with respects to the claims for recognition of validity of arbitration 
agreement, one-third arbitration agreements are ruled as invalid, therefore, more attention should 
be paid to the validity of the arbitration agreements. It can be seen from Table 4 that, most of 
claims for cancellation of arbitration awards have not been supported by the courts. It can be seen 
from Table 5 that, most of claims for enforcement of foreign arbitration awards can be supported 
by the courts, and most of claims for non-enforcement of foreign arbitration awards have been 
dismissed by the courts. It can be concluded from the tables above that, the courts are generally 
very supportive to the arbitration awards, though further improvement is required. 
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3. Issues in Recognition of Validity of Arbitration Agreements by 

Courts and Our Thoughts

Table�6:�Grounds�of�claims�for�recognition�of�arbitration�agreement�and�grounds�
of�court�judgment�A

SN
Parties concerned and 

cause of action 
Grounds of claim for recognition of 

validity of arbitration agreement
Ground of court judgment 

1

Recognition of  
Validity of Arbitration 
Agreement between 
Cheng XX, the 
Claimant and XX 
Company, the 
Respondent

Loan contract and pledge contract 
submitted for arbitration by XX 
Company are fabricated and 
arbitration clauses are inserted by XX 
Company, and no arbitration clauses 
are included in the contracts filed 
with local government authorities

Cheng XX did not sign the pledge contract 
by himself and there is no evidence that 
Cheng XX has appointed another person 
to sign the pledge on his behalf, it can be 
concluded that the arbitration agreement 
in the pledge contract does not reflect true 
intention of Cheng XX, andno arbitration 
agreement has been entered into by the 
parties.B

2

Recognition of 
Validity of Arbitration 
Agreement between 
Lin XX and Fan XX, 
et al

The Company referred to in Clause 
17 (Arbitration)C of the agreement 
refers to XX Company, which is 
located in XX country, and there 
is no arbitration commission in XX 
Country. 

There is no arbitration commission in the 
location of XX Company, therefore, Clause 
16.3 of the PRC Arbitration Law is not 
complied with, which stipulates that The 
following contents shall be included in an 
arbitration agreement: …(3)the Arbitration 
Commission selected by the parties. D

A  This table is intended to analyze the relationship between the grounds for claim for recognition of validity of 
arbitration agreement and grounds of court judgment. As the case number and court judgments can be found in 
Table 1 above, no such information is included in this table. 

B   In this case, as Cheng XX is not a party to the loan contract and the Wang XX, the Borrower, did not claim for 
the recognition, therefore, the court did not review the loan contract.

C  Article 17 (Arbitration) of the agreement stipulates that: “this Agreement is governed by PRC laws. Any dispute 
shall be settled by consultation, if such consultation fails, such dispute shall be submitted to the arbitration 
commission in the location of XX Company for arbitration, and the arbitration award shall be final and binding 
upon the parties”. 

D  The parties did not enter into supplementary agreement with respect to the arbitration institution. According to 
Article 18 of PRC Arbitration Law, “ If the arbitration matters or the arbitration commission are not agreed upon 
by the parties in the arbitration agreement, or if the relevant provisions are not clear, the parties may supplement 
the agreement. If the parties fail to agree upon the supplementary agreement, the arbitration agreement shall be 
invalid.” Therefore, Article 17 (Arbitration) of the Agreement on Capital Increase in XX Development Company 
shall be deemed as invalid. The claim for invalidation of the above arbitration agreement is well-grounded and is 
supported by the court.
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SN
Parties concerned and 

cause of action 
Grounds of claim for recognition of 

validity of arbitration agreement
Ground of court judgment 

3

Retrial of Dispute 
over Validity 
of Arbitration 
Agreement between 
Huizhou XX 
Company and Zhang 
XX

Though the arbitration clauseA of 
the contract set out the dispute 
resolution by arbitration, it is not 
clearly stipulated that the arbitration 
provision will extend to the delay 
in delivery of the building, and no 
supplementary agreement has been 
entered into by the parties, therefore, 
the arbitration clause is invalid

The arbitration clause in the contract 
complies with relevant laws and is valid. 
The Respondent has submitted the dispute 
between the parties over the delay in 
delivery of residential building to Huizhou 
Arbitration Commission, the court held that 
Huizhou Arbitration Commission has the 
jurisdiction over the dispute. 

4

Retrial of Dispute 
over Validity 
of Arbitration 
Agreement between 
Huizhou XX 
Company and Deng 
XX

Though the arbitration clauseB of the 
contract set out the dispute resolution 
by arbitration, it is not clearly stipulated 
that the arbitration provision will extend 
to the delay in delivery of the building, 
and no supplementary agreement 
has been entered into by the parties, 
therefore, according to Article 18 of the 
Arbitration Law, the arbitration clause 
is invalid

The arbitration clause in the contract 
complies with relevant laws and is valid. 
The Respondent has submitted the dispute 
between the parties over the delay in 
delivery of residential building to Huizhou 
Arbitration Commission, the court held that 
Huizhou Arbitration Commission has the 
jurisdiction over the dispute.

5

Recognition of 
Validity of Arbitration 
Agreement by Liu 
XX, the Claimant

Claimant, as a party to the 
Supplementary AgreementC, has never 
signed the Supplementary Agreement. 
The Supplementary Agreement should 
be deemed as invalid if any party to 
the agreement did not sign 

The arbitration clauseD of the Supplementary 
Agreement clearly set out the dispute 
settlement arbitration and selection of 
arbitration institution, though Liu XX did not 
sign the agreement, Liang XX is entitled to 
sign on behalf of Liang XX against the power 
of attorney, therefore, the Supplementary 
Agreement should be legal and valid 

A  According to Clause 19 of the Commercial Residential Building Purchase and Sale Contract between the Claimant 
and Respondent, “any dispute arising out of this Contract shall be settled through amicable consultation, if such 
consultation fails, the dispute shall be settled by: (i) submitting to Huizhou Arbitration Commission for arbitration…”

B   Same as above.
C  According to the Supplementary Agreement, Party A is “Liang XX and Liu XX” and Party B is “Liang XX”. 

The Supplementary Agreement set out certain supplementary provision in relation to other two agreements and 
set out the settlement of dispute arising out of the above agreements by arbitration by Zhengzhou Arbitration 
Commission. On 28 November 2012, Liang XX, the Respondent, filed an arbitration application to Zhengzhou 
Arbitration Commission against Liang XX and Liu XX, and Zhengzhou Arbitration Commission accepted the 
case and issued the notice of arbitration to Liu XX. 

D  On 18 April, Liu XX, the Claimant, issued a power of attorney to entrust Liang XX, his husband, to transfer 
24.5% of equity interests held by Liu XX in a coal mine and a brewery factory. On 29 October 2012, Liang XX 
entered into a Supplementary Agreement with Liu XX and Liang XX on his own behalf and on behalf of Liang 
XX, which set out that: “the parties agree that all disputes under Relevant Agreements shall be submitted to 
Zhengzhou Arbitration Commission for arbitration”
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SN
Parties concerned and 

cause of action 
Grounds of claim for recognition of 

validity of arbitration agreement
Ground of court judgment 

6

Recognition 
of Validity of 
Arbitration 
Agreement between 
Zhengzhou XX 
Company, the 
Claimant, and Wang 
XX, the Respondent 

No consultation has been made 
by the parties with respect to the 
dispute, and the Claimant is not 
qualified to unilaterally apply for 
arbitration. In addition, the parties 
agree that, either party may submit 
the dispute for arbitration, which 
means that, the parties may also file 
the lawsuit with the court. Therefore, 
according to Article 7 of the Judicial 
Interpretation of the Arbitration 
Law, the arbitration clauseA is 
invalid. 

The arbitration clause clearly set out the 
dispute settlement arbitration and selection 
of arbitration institution, the arbitration 
clauses of the Escrow Agreement should be 
valid

7

Recognition 
of Validity of 
Arbitration 
Agreement 
between Ma XX, 
the Claimant, and 
XX Company, the 
Respondent 

The parties did not agree on the 
selection of the Xuchang Arbitration 
Commission as the arbitration 
institution, and the arbitration 
institution in Xuchang Country has 
not yet been established. Therefore, 
the arbitration clauses should be 
deemed as invalid 

Though no arbitration institution 
is established in Xuchang County, 
Xuchang Arbitration Commission has 
been established in Xuchang City, 
which has jurisdiction over Xuchang 
Country, therefore, in accordance 
with the Judicial Interpretation of 
Arbitration LawB, Xuchang Arbitration 
Commission should be deemed as a 
duly established arbitration institution, 
and the arbitration agreement should 
be deemed as valid 

A  On 21 January 2007, the Claimant and Respondent entered into an Escrow Agreement, which stipulates that: “any 
dispute shall be settled by consultation, if such consultation fails, such dispute shall be submitted to the Zhengzhou 
Arbitration Commission for arbitration.”

B   The judgment is made in accordance with Article 3 of the Interpretation of the SPC on Several Issues Concerning 
the Application of the Arbitration Law of the People’s Republic of China: “Where the name of an arbitration 
organ as stipulated in the arbitration agreement is inaccurate, but the specific arbitration organ can be determined, 
it shall be determined that the arbitration organ has been selected” and Article 6 thereof: “Where an arbitration 
agreement stipulates that disputes shall be arbitrated by the arbitration organ in a certain area and there is only 
one arbitration organ in said area, the arbitration organ shall be deemed the stipulated arbitration organ”



— 17 —

  Annual Review on Commercial Arbitration* <<<

SN
Parties concerned and 

cause of action 
Grounds of claim for recognition of 

validity of arbitration agreement
Ground of court judgment 

8

Recognition of 
Validity of Arbitration 
Agreement between 
Huahua XX 
Company, et al, 
and Guangdong XX 
Investment Company 

In this case, each of the Respondent 
and the Claimant may initiate the 
arbitration, there is six parties to this 
agreement, and the arbitration may be 
filed with the arbitration institution in 
six locations. Therefore, the selection of 
arbitration institution in the arbitration 
provisionsA entered into by the parties is 
ambiguous, and the Respondent failed 
to consult the Claimant with respect to 
the selection of arbitration institution. 
Therefore, the arbitration provisions 
should be deemed as invalid.  

There are a number of parties in the 
contract, that means, the arbitration may be 
initiated before the arbitration institutions 
in a number of locations, and there is no 
arbitration institution in Huahua City, the 
location of the Claimant, the Claimant may 
initiate the arbitration before the arbitration 
institutions in Changsha and Zhuzhou, 
the arbitration provisions are ambiguous 
with respect to the selection of arbitration 
institutions, in addition, the parties did not 
enter into any supplementary agreement 
in this regard, therefore, the arbitration 
provisions should be deemed as invalid. 

9

Recognition of Validity 
of Arbitration Agreement 
between XX Company, 
the Claimant, and 
XX Environmental 
Engineering Company, 
the Respondent

The expression of “no written 
agreement is reached on the 
arbitration”B is ambiguous, which 
permits both the arbitration and 
lawsuit, therefore, the arbitration 
agreement between the parties should 
be invalid 

According to Article 7 of the Judicial 
Interpretation of Arbitration Law, “Where 
concerned parties agree that they may either 
apply to the arbitration organ for arbitration 
or bring a lawsuit to the people’s court 
for settlement of disputes, the arbitration 
agreement shall become invalid ”

10

Invalidation of 
Arbitration Provisions 
of the Lease 
Agreement between 
Xu XX, the Claimant, 
and Wan XX, the 
Respondent

The parties failed to enter any 
supplementary agreement or written 
document on the matters no covered 
in the Lease Agreement, therefore, the 
dispute under the Lease Agreement 
may not be submitted for arbitration 
and Chengdu Arbitration Commission 
has no jurisdiction over the dispute. 
The arbitration provision15 in the Lease 
Agreement should be invalid. 

According to Article 16.2 of the Arbitration 
Law16, the arbitration clause of the Lease 
Agreement is legal and valid 

A    According to Article 8 the Equity Transfer Agreement entered into between the Claimant and Respondent: “Any dispute shall 
be settled by consultation, if such consultation fails, such dispute shall be submitted to the arbitration commission in the 
location of the party initiating the arbitration for arbitration, and the arbitration award shall be final and binding upon 
the parties”

B   It is stipulated in the agreement between the parties that, if any dispute arises, the consultation between the parties 
fails and no written agreement is reached on the arbitration, the parties may file the lawsuit before the people’s 
court in Chengdu.

C   Article 14 of the Lease Agreement stipulates that “any dispute over the matter not covered in the Lease Agreement 
shall be settled by Chengdu Arbitration Commission and written agreement or other written agreement must be 
entered into”. 

D   According to Article 16.2 of the Arbitration Law, “The following contents shall be included in an arbitration 
agreement:1. the expression of the parties’ wish to submit for arbitration;2. the matters to be arbitrated; and3. the 
Arbitration Commission selected by the parties. “
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SN
Parties concerned and 

cause of action 
Grounds of claim for recognition of 

validity of arbitration agreement
Ground of court judgment 

11

Invalidation of 
Arbitration Provisions 
of the Concrete Supply 
Contract between XX 
Construction Company, 
the Claimant, and 
Chengdu XX Building 
Materials Company, the 
Respondent

It is agreed in the contract that the 
construction work will be conducted 
in SouthwestJiaotong University, 
Jinniu District, Chengdu, where there 
is no arbitration institution. The 
contract is ambiguous on the selection 
of arbitration institutionA, therefore, 
the arbitration provisions should be 
deemed as invalid 

Chengdu Arbitration Commission is only 
commercial arbitration institution in 
Chengdu. According to the arbitration 
provisions entered into by the parties, the 
parties have the intention of “initiating the 
arbitration”, “settlement by arbitration” 
and “selection of arbitration commission”, 
therefore, the arbitration provisions of the 
contract should be deemed as valid 

12

Invalidation 
of Arbitration 
Agreement between 
Chengdu XX 
Company, the 
Claimant, and Chen 
XX, the Respondent

The Claimant applied for withdrawal 
of the lawsuit. 

The application for withdrawal complies 
with applicable laws and is approved by the 
court. 

13

Invalidation of 
Arbitration Agreement 
in the Construction 
Agreement between 
XX Group Company, 
the Claimant, and XX 
Development Company, 
the Respondent

The contract only set out the place of 
arbitration, rather than the name of 
arbitration institution. If no arbitration 
institution is selected, the arbitration 
agreement should be invalid. 

Chengdu Arbitration Commission is only 
commercial arbitration institution in 
Chengdu. In addition, the place of signing 
of the contract is Chengdu. Therefore, the 
arbitration institution selected by the parties 
should be Chengdu Arbitration Commission, 
and the arbitration agreement of the contract 
should be deemed as valid. 

The grounds for recognition of validity of arbitration agreement mainly include the fabrication 
of agreement, jurisdiction of arbitration, signing by the parties of the arbitration agreement, 
existence of more than one arbitration institution, non-existence of arbitration institution, 
ambiguity in selection of arbitration institution and agreement on both arbitration and lawsuit. 
The grounds of court judgment mainly include the compliance with PRC Arbitration Law and its 
judicial interpretation. Most of claims have been rejected and validity of arbitration agreement is 
supported, and only a few claims have been accepted. 

With respect to the case of Recognition of Validity of Arbitration Agreement between 
Huaihua XX Company, et al, and Guangdong XX Investment CompanyAB, according to the 
arbitration provisions, there are a number of parties in the contract, that means, the arbitration 
may be initiated before the arbitration institutions in a number of locations, and there is no 

A  According to the contract entered into by the parties, if the consultation fails, the arbitration shall be initiated before the 
arbitration commission of the location of the construction site.

B  Civil Judgment by Huaihua Intermediate People’s Court (No. 4 HuaZhong Min TeZi (2013)
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arbitration institution in Huaihua City, the location of the Claimant, the Claimant may initiate the 
arbitration before the arbitration institutions in Changsha and Zhuzhou, the arbitration provisions 
are ambiguous with respect to the selection of arbitration institutions, in addition, the parties did 
not enter into any supplementary agreement in this regard, therefore, the arbitration provisions 
should be deemed as invalid.AWith respect to the case, Article 5 of the Judicial Interpretation of 
Arbitration Law should apply, which stipulate that “Where an arbitration agreement stipulates two 
or more arbitration organs, concerned parties may choose either arbitration organ upon agreement 
when applying for arbitration. If concerned parties cannot agree upon the choice of an arbitration 
organ, the arbitration agreement shall become invalid.” However, the judgment was not made 
on this basis, instead, it was made based on PRC Arbitration Law. In addition, this provision of 
the Judicial Interpretation of Arbitration Law is a step back as compared with the Official Letter 
No. 176 of the SPC (“Letter No. 176”), which stipulates that “Where an arbitration agreement 
stipulates two or more arbitration organs, and the arbitration agreement is deemed as valid, the 
concerned parties may choose either arbitration organ for arbitration”. However, according to the 
Judicial Interpretation of the Arbitration Law, if concerned parties cannot agree upon the choice of 
an arbitration organ, the arbitration agreement shall become invalid. In fact, if the dispute arises, 
it is difficult for the parties to agree on the selection of arbitration institution, it can be concluded 
that the Judicial Interpretation indirectly invalidate such arbitration agreement. However, 
according to Letter No. 176, the party concerned may select either of the arbitration institutions, 
and the Judicial Interpretation reflects a setback in this regard. It can be seen that Letter No. 176 
will facilitate the parties concerned to settle the dispute by arbitration. B

With respect to the case of Recognition of Validity of Arbitration Agreement between XX 
Company, the Claimant, and XX Environmental Engineering Company, the Respondent, the court held 
that, the parties have agreed that any dispute shall be in the first instance submitted to the arbitration 
institution in Chengdu, it is also stipulated that, if the parties fail to agree on the arbitration in writing, 
either party may file the lawsuit before the people’s court in Chengdu. According to Article 7 of the 
Judicial Interpretation of Arbitration Law, “Where concerned parties agree that they may either apply 
to the arbitration organ for arbitration or bring a lawsuit to the people’s court for settlement of disputes, 
the arbitration agreement shall become invalid”. Therefore, the arbitration agreement between XX 
Company and XX Environmental Engineering Company should be deemed invalid. We are of the 
opinion that, this judgment is not well-grounded, and Article 7 of the Judicial Interpretation of 
Arbitration Law has not been fully understood. Based on the agreement between the parties, it should 
be concluded that the parties have agreed in writing to submit the dispute to the arbitration institution 
in Chengdu for arbitration, it is also stipulated in Article 7 of the Judicial Interpretation of Arbitration 
Law that, “where, after one party applies to the arbitration organ for arbitration, the other party fails 

A   Article 16, 18 and 20.1 of PRC Arbitration Law, Article 144 of PRC Civil Procedure Law
B   Ma Zhanjun: Development of recognition of the validity of arbitration agreement in China- Commentaries on 

the judicial interpretations of PRC Arbitration Law by the SPC, 
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to propose any objection within the period prescribed in Paragraph 2 of Article 20 of the Arbitration 
Law”.  We understand from Article 7 that, if both arbitration and lawsuit are agreed on, further analysis 
should be made, and it is not advisable to simply invalidate the arbitration agreement. 

4. Issues in Cancellation of Arbitration Agreements by Courts and 

Our Thoughts  

Table�7:�Grounds�of� claims� for� cancellation�of�arbitration�agreement�and�
grounds�of�court�judgment�A

SN
Parties�concerned�and�

cause�of�action�
Grounds�of�claim�for�cancellation�

of�arbitration�agreement�
Ground�of�court�judgment

1

Claim by XX 
Telecommunication 
Company, the Claimant, 
for Cancellation of 
Arbitration Award by 
Huangshan Arbitration 
Commission

1) The arbitration award by 
Huangshan Arbitration Commission 
with respect to the construction 
contract is in violation of the 
principle that the same case 
cannot be treated again and should 
be cancelledB; 2) Huangshan 
Arbitration Commission has no 
jurisdiction over the disputeC; 3) the 
Appointment Letter is fabricated 
and should be cancelled; and 4) 
the award is unfair and the fact is 
incorrectly ascertained  

1) Both claims by XX Construction 
Company are within the scope of the 
arbitration agreement, and the two 
claims are differentD; 2) there is no 
evidence that the Appointment Letter 
is fabricated; and 3) the fairness of the 
award is beyond our scope of review  

A  This table is designed to analyze the relationship between the grounds for claim for recognition of validity of 
arbitration agreement and grounds of court judgment. As the case number and court judgments can be found in 
Table 1 above, no such information is included in this table.

B   XX Construction Company requested XX Telecommunication Company to pay the construction price of RMB 
259868.52, which claim has been dismissed by Huangshan Arbitration Commission; XX Construction Company 
requested for compensation by XX Telecommunication Company of RMB  165950, and Huangshan Arbitration 
Commission issued the award ordering XX Telecommunication Company to compensate RMB 155025, which is 
in violation of the principle that the same case cannot be treated again.

C  According to the arbitration award issued by Huangshan Arbitration Commission, XX Company is not liable 
for the responsibilities of XX Construction Company in the sub-contracting contract, and there is no arbitration 
clause in sub-contracting agreement.

D  According to the Construction Contract between XX Construction Company and XX Telecommunication 
Company, any dispute may be submitted to Huangshan Arbitration Commission for arbitration, XX Construction 
Company submitted an application for arbitration before Huangshan Arbitration Commission in 2010 requesting 
XX Telecommunication Company to pay construction price of RMB  259868.52 and submitted an application for 
arbitration before Huangshan Arbitration Commission in 2012 requesting XX Telecommunication Company to 
pay the liquidated damages of RMB 165950.
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SN
Parties�concerned�and�

cause�of�action�
Grounds�of�claim�for�cancellation�

of�arbitration�agreement�
Ground�of�court�judgment

2

Claim by Hefei XX 
Company and Lou XX for 
Cancellation of Arbitration 
Award

The Claimant apply for withdrawal 
of the claim

The application for withdrawal by the 
Claimant is approved 

3

Claim for Cancellation 
of Arbitration 
Agreement between He 
XX and Donguan XX 
Company

1) The arbitration tribunal did 
not issue the arbitration notice to 
He XX and heard the case in the 
absence of He XX, therefore, the 
arbitration proceeding is illegal; 2) 
Fact is incorrectly ascertained and 
the award is wrongly made 

Guangzhou Arbitration Commission 
Dongguan Sub-commission issued the 
arbitration notice by post in 2012, which 
is denied by He XX, in addition, He XX 
submitted the defenses to the arbitration 
tribunal. The arbitration tribunal again 
issued the notice of hearing by post in 
2013, which is not accepted. According 
to the Article 17.3 of the Arbitration 
Rules of Guangzhou Arbitration 
CommissionA, the service of process 
of the arbitration tribunal should be 
deemed as validly given. 

4

Claim by Zhou XX 
and Zhong XX, 
the Claimants, for 
Cancellation of 
Arbitration Award

Wuzhou Arbitration Commission 
is biased towards the other party 
and failed to render the award 
based on the agreement between 
the parties, and the liquidated 
damages awarded is too high. The 
Claimant held that the Commercial 
Residential Building entered into 
by the parties is legal and valid 
and should be performed by the 
parties in full. 

The grounds for cancellation of the 
arbitration award is not one of the 
circumstances set out in Article 58 of 
PRC Arbitration Law under which the 
parties may apply to the people’s court 
for cancellationB

5

Claim by Ming 
XX, the Claimant, 
for Cancellation of 
Arbitration Award

The Claimant apply for withdrawal 
of the claim

The application for withdrawal by the 
Claimant is approved

A    

B  According to Article 17 of the Judicial Interpretation of Arbitration Law, “Where concerned parties apply for the repeal of the 
arbitral award for causes not prescribed in Article 58 of the Arbitration Law or Article 260 of the Civil Procedure Law, the 
people’s court shall not uphold it “, therefore, the claim by the Claimant is not established and is therefore not supported by 
the court.

C  Chengde Arbitration Commission ruled that Chengde XX Company shall pay the liquidated damages and 
arbitration fees.



— 22 —

Commercial Dispute Resolution in China: An Annual Review and Preview (2014)<<<

SN
Parties�concerned�and�

cause�of�action�
Grounds�of�claim�for�cancellation�

of�arbitration�agreement�
Ground�of�court�judgment

6

Claim by Changde 
XX Real Property 
Development Company, 
the Claimant, for 
Cancellation of 
Arbitration Award  

The Claimant is not satisfied with 
the arbitration award C and filed 
the claim for cancellation 

Reconciled 

7

Claim by XX 
Insurance Company 
Hengshan Sub-
branch, the Claimant, 
for Cancellation of 
Arbitration Award  

Hengyang Arbitration Commission 
failed to comply with legal 
proceedings: 1) no sufficient 
evidence is provided; 2) the cause 
of death of the victim is unclear, the 
award of payment of compensation 
by the Claimant within the limit of 
mandatory traffic liability insurance 
is not well-grounded  

1) The court will not review the 
evidences submitted in the arbitration; 
2) the parties agreed on the arbitration 
provisions, and the dispute is within the 
scope of the arbitration provisionsA

8

Claim by Zhu XX, 
the Claimant, for 
Cancellation of 
Arbitration Award  

There is no arbitration agreementB

Arbitration agreement is not fabricated 
by the Respondent for the purpose of 
arbitration.C Zhu XX also claimed that 
XX Company intentionally concealed 
the evidences which may affect the 
judgment, which is not accepted by the 
court.   

9

Claim by Shi XX, 
the Claimant, for 
Cancellation of 
Arbitration Award D

There is no arbitration agreement.

Arbitration agreement is not fabricated 
by the Respondent for the purpose of 
arbitration. Shi XX also claimed that 
XX Company intentionally concealed 
the evidences which may affect the 
judgment, which is not accepted by the 
court.   

A    

B  The Contract between the parties set out the dispute settlement by people’s court and precluded the arbitration, 
and XX Company intentionally concealed the evidences which may affect the judgment.

C   As the contract is duly signed or sealed by the parties, it should not be deemed as valid and not arbitration agreement 
should be deemed to have been entered into by the parties. Therefore, the arbitration award should be cancelled.

D   Same as the case above.
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Parties�concerned�and�

cause�of�action�
Grounds�of�claim�for�cancellation�

of�arbitration�agreement�
Ground�of�court�judgment

10
Claim by Liu XX, the 
Claimant, for Cancellation 
of Arbitration Award A

There is no arbitration agreement.

Arbitration agreement is not fabricated 
by the Respondent for the purpose of 
arbitration. Liu XX also claimed that 
XX Company intentionally concealed 
the evidences which may affect the 
judgment, which is not accepted by the 
court.   

11

Claim by Hunan XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

Facts are incorrectly ascertained, 
the evidences are insufficient 
and fabricated, therefore, the 
arbitration award should be 
cancelled 

Though the Payment Certificate and 
two Claim Reports issued by the 
Respondent were not confirmed and 
approved by the owner, such documents 
have been signed and sealed by the 
designated entity of the Claimant and 
the supervisor, therefore, the claim that 
such evidences have been fabricated 
were not well-grounded and the grounds 
for cancellation of the arbitration award 
are not established 

12

Appeal by Hainan XX 
Real Estate Company 
for Cancellation of 
Arbitration Award

1) The first instance judgment 
deprived the right of the parties 
and should be rectified; 2) two 
cases are independent of each 
other, and should not be deemed as 
repeated lawsuits; 3) in accordance 
with Article 26 of the Judicial 
Interpretation of Arbitration Law, 
where the concerned party presents 
different facts and grounds for 
cancellation of arbitration award in 
different stages, the claim should 
be accepted by people’s court 

1) Though the Appellant submit 
different facts and grounds in two claims 
for cancellation of arbitration award, it is 
not satisfied with the substantial issuesB 
of the arbitration award, and the claims 
are based on same facts; 2) the grounds 
for cancellation of arbitration awards 
in two claims are also sameC; 3) in this 
case, the Appellant failed to evidence 
the “misuse law in adjudication” and 
the facts and grounds of the claim are 
same with those of the previous claim, 
therefore, the judgment by the original 
court to deny the claim is correct  

A   Same as the case above.
B   The previous claim of Appellant for cancellation of arbitration award is based on the grounds that the award is 

made beyond the scope of the arbitration, and the second claim is based on the ground of application of double 
standard, unilateral termination of contract and misuse of law in adjudication.

C   This claim is based on the ground of “misuse of law in adjudication” by the arbitration tribunal, however, in legal 
sense, the “misuse of law in adjudication” is different with the error in arbitration award, and such claim also 
reflect the dissatisfaction of the Appellant with the arbitration award.
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13

Claim by Henan XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

1) It is incorrect for the arbitration 
commission to reject the 
counterclaim of XX Company; 
2) the arbitration commission 
is in breach of legal arbitration 
proceeding; 3) the arbitrator 
did not read the “Declaration of 
Independent and Fair Arbitration”; 
4) the composition of arbitration 
tribunal is in breach of legal 
arbitration proceeding 

1) Zhengzhou Arbitration Commission 
did not violate the arbitration 
proceeding in rejecting the claim A;  
2) Zhengzhou Arbitration Commission 
did not violate the arbitration 
proceeding in determining the 
evidences B; 3) Zhengzhou Arbitration 
Commission did not violate the 
arbitration proceeding in appointing 
the chief arbitrator from outside the 
panel of arbitrators 

14

Claim by Henan XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

The amount of loss is not 
determined based on the insured 
value set out in the insurance 
contract and is too low, there is 
misuse of law in adjudication

1) The amount of loss determined 
should not be used as the grounds 
for cancellation of arbitration award; 
2) the allegation of “misuse of law in 
adjudication ” is not supported by 
sufficient evidence, and the claim is 
therefore not upheld by the court

15

Claim by Shanghai 
XX Company for 
Cancellation of 
Arbitration Award  

The arbitration tribunal failed 
to comply with the principle of 
fairness and reasonableness, and 
rejected the claim of the Claimant 
without ascertaining the fact 

The Claimant failed to provide sufficient 
evidence, therefore, the claim is not 
upheld by the court 

A   It is clearly indicated in the arbitration award that the invoice and tax administration is beyond the jurisdiction of  
the arbitration institution

B   The arbitration tribunal may determine whether to make the cross-examination of the evidences delivered after 
the time limit and whether to accept such evidences.
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16

Claim by Xuzhou 
XX Company for 
Cancellation of 
Arbitration Award  

1) Loan contract is entered into by 
fraud, and should be deemed as 
invalid, therefore, the arbitration 
clause should also be invalid; 2) 
claim for liquidated damages is 
beyond the scope of the arbitration 
agreement; 3) truck is overloaded A; 
4) certain evidences which have not 
been submitted and cross-examined in 
the hearing should not be admitted as 
evidence; 5) Cui XX is the employee 
of Nanjing Arbitration Commission 
and should withdraw; 6) the Claimant 
has paid Cui XX RMB 830,000, the 
award only upheld RMB 600,000, the 
fact is incorrectly ascertained and the 
evidence is insufficient 

1) there is no evidence to prove that 
the contact is entered into by fraud, 
therefore, the loan contract should 
be deemed as valid; 2) payment by 
the Claimant of liquidated damages 
should not be taken into account in the 
determination of cancellation of the 
arbitration award; 3) arbitration clause 
in the loan contract should be deemed 
as valid; 4) the claim by the Claimant 
for the arbitration in excess of its 
jurisdiction is not well-grounded and is 
therefore not upheld by the court 

17

Claim by Dongying 
XX Company for 
Cancellation of 
Arbitration Award  

1) fact is incorrectly ascertained 
in the award; 2) law is incorrectly 
applied in the award; 3) there is 
misuse of law in misuse of law in 
adjudication in determining the 
amount of liquidated damages 

The grounds of Claimant for cancellation 
of the arbitration award do not fall 
under any of the circumstances set out 
in Article 58 of PRC Arbitration Law 
under which the arbitration award will 
be cancelled, and no manifest error 
is found in determining the fact and 
application of laws, and there is also no 
misuse of law in adjudication

18

Claim by Ba XX, 
the Claimant, for 
Cancellation of 
Arbitration Award  

1) The arbitration award is made 
based on the fabricated evidences; 
2) the Supplementary Agreement 
has not been correctly signed 
and should be invalid, therefore, 
there should be no “arbitration 
agreement”

1) Evidence is not fabricated; 2) request 
of Ba XX for verification of common seal 
is not allowed; 3) the Supplementary 
Agreement is correctly sighed, reflected 
true intention of the parties and should 
be valid, in addition, the Supplementary 
Agreement has been performed in full 

19

Claim by XX Company, 
the Claimant, for 
Cancellation of 
Arbitration Award  

The arbitration award is made on 
the dispute which is beyond the 
scope of the arbitration agreement 

Any dispute arising out out the Purchase 
and Sale Agreement between the parties 
may be submitted for arbitration in 
accordance with Clause 10 thereof, 
therefore, the dispute is within the scope 
of arbitration agreement 

A   The penalty set out in the loan contract is four times of the interest rate for the same period, and the interest payable is also 
higher than the amount requested by the Claimant
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20

Claim by Shaanxi XX 
Real Estate Development 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

The Claimant apply for withdrawal 
of the claim

The application for withdrawal is 
approved 

21

Claim by Gao XX 
(the respondent in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award  

Notice of arbitration, panel of 
arbitrators, arbitration rules and 
other arbitration documents have 
not been delivered to Gao XX, as 
the result, Gao XX is deprived of 
the rights to attend the hearing and 
submit the representation, and the 
award was made in the absence of 
Gao XX 

The records of arbitration shows that the 
tribunal made the public announcement 
after the mail posted to the address of Gao 
XX was returned, the court held that the 
arbitration tribunal should make further 
verification instead of simply making 
public announcement, which deprived 
the right of Gao XX to attend the hearing 
and make the defense. The Respondent 
claimed that the arbitration tribunal has 
tried to contact by telephone, but did not 
provide sufficient evidence, therefore the 
claim is not accepted by the court.

22

Claim by Shaanxi XX 
Company, the Claimant, 
for Cancellation of 
Arbitration Award  

1) The arbitration tribunal is in 
violation of arbitration proceeding; A

2) the hearing recording procedure 
was not complied with; B3) award 
was incorrectly made; 4) the cost 
was incorrectly determined; C

5) the hearing exceeds the statutory 
time limit, which was in breach of 
arbitration rules 

1) The parties have the right to request 
for preliminary ruling, but the arbitration 
tribunal may decide whether to grant the 
preliminary rulingD; 2) The arbitration 
tribunal has declare the members of 
arbitration tribunal at the time of first 
hearing, and no objection was made by the 
parties; 3) Correctness of the arbitration 
award is not one of the circumstances 
set out in Article 58 of PRC Arbitration 
Law under which the parties may apply 
to the people’s court for cancellation; 4) 
arbitration proceeding has been complied 
with; 5) the arbitration tribunal has 
submitted the application for extension of 
the hearing, which has been approved  

A   In order to minimize the loss, the Claimant applied for preliminary ruling, to which, no response was made by the 
chief arbitrator within 2 years

B   Arbitration rules in respect of the arbitration proceeding were not complied with in the hearing
C   Applicable laws and regulations were not complied with in determining the construction cost
D   Therefore, the failure of the tribunal to respond to the request for preliminary ruling does not violate the 

arbitration proceeding
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23

Claim by Sichuan 
XX Company (the 
claimant and in the 
arbitration proceeding 
and respondent to 
the counterclaim), 
the Claimant, for 
Cancellation of 
Arbitration Award  

The dispute for which the 
arbitration award is made was 
beyond the scope of arbitration 
agreement, and the arbitration 
proceeding was in breach of 
applicable laws 

Arbitration award complied with 
applicable laws and the arbitration 
proceeding is legal. The court will not 
decide on whether or not Sichuan XX 
Company should be responsible for the 
quality of construction works 

24

Claim by Song XX (the 
claimant and in the 
arbitration proceeding 
and respondent to 
the counterclaim), 
the Claimant, for 
Cancellation of 
Arbitration Award  

1) The arbitration tribunal was not 
established and the case was not 
concluded within the stipulated 
period of time; 2) the liability 
for breach was not correctly 
ascertained; 3) the payment receipt 
was fabricated 

1) whether the arbitration tribunal is 
established and the case is concluded 
within stipulated period of time is not one 
of the circumstances set out in Article 58 
of PRC Arbitration Law under which the 
parties may apply to the people’s court for 
cancellation; 2) Song XX did not deliver 
the evidence to prove that the payment 
receipt was fabricated 

25

Claim by Qin XX (the 
respondent and in the 
arbitration proceeding), 
the Claimant, for 
Cancellation of 
Arbitration Award  

No arbitration agreement exists 
between the parties 

According to the Transfer Agreement 
entered into between He XX and Qin 
XX, any dispute shall be settled through 
consultation, if such consultation 
fails, the dispute shall be submitted to 
Chengdu Arbitration Commission for 
arbitration. Therefore, the arbitration 
provision in the Transfer Agreement 
shall be binding upon Qin XX. A

26

Claim by Sichuan 
XX (the respondent 
and in the arbitration 
proceeding), the 
Claimant, for 
Cancellation of 
Arbitration Award 

Litigation fee was not paid in 
advance 

The Claimant failed to pay the litigation 
fee in advance after receipt of notice of 
payment of litigations fees, therefore, 
the case is deemed as withdrawn 

A   According to Article 20.2 of PRC Arbitration Law, “If the parties object to the validity of the arbitration 
agreement, the objection shall be made before the start of the first hearing of the arbitration tribunal”. In this case, 
Qin XX filed the objection after the start of the first hearing of the arbitration tribunal, therefore , the grounds of 
Qin XX for cancellation of arbitration award is not established and should be dismissed
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27

Claim by Sichuan 
XX (the respondent 
and in the arbitration 
proceeding), the 
Claimant, for 
Cancellation of 
Arbitration Award 

1) The arbitration clause is not 
binding upon the guarantor; 2) 
arbitration proceeding is in breach 
of applicable laws; 3) decision 
of the arbitration tribunal on the 
audit report in respect of Huifeng 
Company is in breach of the 
principle of the objectiveness and 
completeness; and the guarantee 
period and limitation of action is 
not reviewed by the arbitration 
tribunal 

1) The arbitration clause of the contract 
is legal binding upon the guarantor; 2) 
the interpretation by the tribunal court 
complies with the arbitration rules; 
3) the decision by arbitration tribunal 
complies with applicable judicial 
interpretation; 4) Limitation of action is 
not exceeded 

28

Claim by Sichuan 
XX (the respondent 
and in the arbitration 
proceeding), the 
Claimant, for 
Cancellation of 
Arbitration Award 

Limitation of action for application 
for arbitration has lapsed, and the 
arbitration tribunal misused the 
law in adjudication 

1) The claim by XX company that the 
Limitation of action for application for 
arbitration has lapsed is not established A; 
2) the ground for cancellations not one 
of the circumstances set out in Article 
58 of PRC Arbitration Law under which 
the parties may apply to the people’s 
court for cancellation

From the above table, we can see that in the 28 applications by the relevant parties to withdraw 
arbitration awards, the grounds that the parties have presented to withdraw arbitration awards 
are mostly based on Article 58 of the Arbitration Law, i.e.(1) there is no arbitration agreement; 
(2) the matters subject to arbitration do not fall under the scope of arbitration or the arbitration 
commission has no right to arbitrate; (3)the composition of the tribunal or the procedures of the 
arbitration violate the legal proceedings; (4) the evidence based by the awards is fake; (5) the 
counterparty has concealed evidence which are sufficient to prejudice the fairness of the awards; (6) 
the arbitrators have committed bribe, embezzlement or abuse of law when conducting arbitration; 

A   The arbitration tribunal held that the delivery should be made on 18 November 2009, and the arbitration 
application was accepted on 9 October 2012, and Guo XX refused to take delivery of the house due to quality 
dispute, therefore, the limitation of action did not lapse. In addition, the limitation of action is not one of the 
circumstances set out in Article 58 of PRC Arbitration Law under which the parties may apply to the people’s 
court for cancellation.
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(7) the awards are against the social public interest. However, there are a few cases in which 
the parties have applied to withdraw the arbitration for the reason that it is not within the legal 
scope, e.g., the parties claimed that the tribunal has made mistakes in fact recognition, which will 
obviously be refuted by the court. Only 4 cases of the above are awarded for arbitration withdrawal 
by the court. The grounds for the awards are that there is no arbitration agreement, or that the 
matters subject to arbitration do not fall under the scope of arbitration or that the procedures of the 
arbitration violate the legal proceedings. 

With respect to the arbitration withdrawal application Abetween the applicant (a Changde 
real estate developer) and the respondent (Zhang XX) in the above table, the court has conducted 
medication between the parties and reached a medication agreementB. The case mainly involves 
the default penalty for overdue property ownership certificate, and payment for arbitration 
acceptance fee and arbitration handling fee. The parties mainly have dispute over the amounts. 
Under the examination and presiding by the court, the parties have reached a mediation agreement 
with legal effectiveness and save the judicial resources to the most extent.

In the above table, with respect to the arbitration withdrawal application between the 
applicant (Zhu XX) and the respondent (a real estate developer of Shaoyang city)C, the arbitration 
withdrawal application between the applicant (Shi XX) and the respondent (a Shaoyang real 
estate developer)D, the arbitration withdrawal application between the applicant (Liu XX) and the 
respondent (a Shaoyang real estate developer)E, all the parties in the above three cases applied to 
withdraw arbitration based on the ground that there is no arbitration agreement. Upon examination 
by the court, it is confirmed that the arbitration agreements are printed by the respondent for 
bringing up arbitration and the parties have not executed or chopped on the agreements. The 
arbitration agreements have not been negotiated by the relevant parties and therefore are invalid. 
The court has valid grounds to withdraw the arbitration awards.

In the appeal case of arbitration withdrawal application between a Hainan real estate 
developer and Ma XX in the above tableF, the award of such case has refuted the appeal and 
upheld the original award. According to Article 59 of the Arbitration Law, the court should 
make the withdrawal award or refute the award that has been applied within 2 months upon the 
acceptance of the arbitration withdrawal application. Once the award is made, it will immediately 

A  Hunan Changde Intermediate People’s Court Mediation Letter (2013), Chang Min Yi CheZi No. 11.
B   The content of the mediation agreement is: 1. The applicant (a Changde real estate developer) has totally paid 

30000 RMB to Zhang XX for the delay of the property ownership certificate. The applicant (the Changde real 
estate developer) will pay 15000 RMB in a lump sum to Zhang XX within 75 days upon the effectiveness of the 
mediation agreement. 2. The arbitration acceptance fee 1390 RMB and the arbitration handling fee 300 RMB (for 
a total of 1690 RMB), plus the case acceptance fee 400 RMB which has been reduced to 200 RMB (for a total of 
1890 RMB) will be borne by the Changde real estate developer. 3. The parties have no other dispute to the case.)

C  Hunan ShaoyangIntermediate People’s Court Mediation Letter (2013), Shao Zhong Min Er Chu Zi No. 7.
D  Hunan ShaoyangIntermediate People’s Court Mediation Letter (2013), Shao Zhong Min Er Chu Zi No. 8.
E  Hunan ShaoyangIntermediate People’s Court Mediation Letter (2013), Shao Zhong Min Er Chu Zi No. 1o.
F   Hainan SPC Civil Ruling (2013) Qiong Li Yi ZhongZi, No.68 
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have legal binding effect. It is provided in the Reply on Whether the Relevant Parties can appeal if 
the People’s Court has ruled that the arbitration awards to be withdrawn or refuted the Application 
of the Relevant Parties issued by the SPC (Fa Fu [1997] No. 5)A, Reply on Whether the People’s 
Court will accept the Application if the Relevant Parties do not submit to the awards of the People’s 
Court to withdraw the Arbitration ApplicationB (Fa Shi [1996] No. 6) and the Reply on Whether 
the People’s Court will accept the appeal of the People’s Procuratorate if the Civil Rulings of an 
Arbitration Award is not allowed to be withdrawn (Fa Shi [2000] No. 46)C, such award cannot be 
appealed, applied for re-trial and protested. In Article 154 of the new Civil Procedure Law of 
2013, it is expressly provided that only the rulings that the case will not be accepted, or that there 
is dispute to the jurisdiction or that the lawsuit is refuted can be appealed. Therefore, we can 
see that the approach of Hainan court is wrong and the ruling should be that the case will not be 
accepted rather than to refute the appeal. 

A   The SPC of Guangxi Autonomous Region: we have received your request (GuiGaoFa [1996] No. 144) and the 
supplemental opinions of 20 January 1997. Upon study, we hereby reply as follows: according to Article 140 
and Article 141 of the Civil Procedure Law of the People’s Republic of China and Article 9(2) of the Arbitration 
Law of the PRC, the relevant parties have no right to appeal to the rulings of the people’s court which holds to 
withdraw arbitration awards or to refute the application of the relevant parties. If the people’s court has ruled 
to withdraw arbitration awards, the relevant parties can apply arbitration based on the arbitration agreement 
renegotiated between the parties or bring a lawsuit to the people’s court.

B   The Supreme court of Shaanxi Province： we have received the Request for Direction on Whether to Accept 
the Case Retrial if the Relevant Parties do not submit to the Rulings of the People’s Court on Withdrawal of 
Arbitration Awards (ShenGaoFa [1998] No. 78). Upon study, we hereby reply as follows: according to Article 
9 of the Arbitration Law of the PRC, if the relevant parties do not submit to the ruling of the people’s court on 
withdrawal of arbitration awards and request to re-trial, the people’s court will not hear the case.

C  The SPC of the Inner Mongolia Autonomous Region: we have received your Request for Direction on whether 
the People’s Procuratorate can protest the civil ruling of the people’s court that the people’s court will not to 
withdraw the arbitration awards. Upon study, we hereby reply as follows: if there is no legal grounds for the 
people’s procuratorate to protest the civil ruling on not to withdraw the arbitration awards, the people’s court will 
not accept the case.
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V. Issues and Reflections in the Recognition, Enforcement or Non-

enforcement of the Arbitration Awards by the Court 

Table�VIII:� the�Grounds�of� the�Relevant�Parties�not� to�enforce� the�arbitration�
awards�and�the�Grounds�for�the�Awards�of�the�CourtA

Serial 
No. 

Parties and the Cause of 
Action 

The grounds that the Parties apply 
to recognize, enforce or not to 
enforce the arbitration awards 

Grounds of the Court’s Awards

1

the domestic non foreign 
related arbitration case 
between the enforcement 
applicant (Li XX) and the 
respondent (a Guangxi 
construction company)  

The applicant has applied for 
enforcement to our court on 27 
December 2012.

The applicant (Li XX) and the 
respondent (a Guangxi construction 
company) have reached enforcement 
and settlement agreement and have 
already completed the enforcement.  

2

the subject of the 
enforcement, Su XX 
applies not to enforce the 
arbitration awards   

Su XX believes that: 1. The 
Parties have not executed 
an arbitration agreement, 
and therefore do not satisfy 
the conditions for arbitration 
acceptance; 2. The tribunal 
has not served the copies of the 
arbitration application letter, the 
arbitration rules and the list of 
the arbitrators to the applicant; 3. 
Fu Xiangdong is not the agent of 
the applicant. It agency behavior 
is not valid. 

The applicant holds that the parties 
have not executed an arbitration 
agreement and that the tribunal has 
no right to arbitrate and that the 
arbitration instruments have not 
been served to the applicant. As the 
above statements are contrary to the 
facts and do not comply with the 
statutory circumstances, the court 
will not support the application. 
With respect to the applicant’s 
claim that the behavior of the agent 
is invalid, as Fu XX has presented 
the power of attorney signed by the 
applicant, if the applicant holds that 
Fu Xiangdong has made a fake power 
of attorney, it should ask the relevant 
departments to pursue his legal 
liability.

A   The table mainly analyzes the relation between the grounds that relevant parties to apply for recognition, 
enforcement or non-enforcement of arbitration awards and the grounds of the court. The case no. of the trial 
court has been marked in table 1 and the final award of the court can also been found in table 1. To focus the key 
points, we hereby omit the trial court and the case no. In listing the grounds of the relevant parties to apply the 
recognition, enforcement or non-enforcement of the arbitration awards and the grounds of the court ruling, we 
have summarized the key points and not set up the parties grounds in details.
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Serial 
No. 

Parties and the Cause of 
Action 

The grounds that the Parties apply 
to recognize, enforce or not to 
enforce the arbitration awards 

Grounds of the Court’s Awards

3

the subject of the 
enforcement, a Hunan 
real estate developer 
applies not to enforce the 
arbitration awards  

1. The selected procedures of the 
tribunal is in breach of laws. 2. 
The credits of the respondent to 
the applicant are invalid credits 
and that the borrowings between 
the companies are invalid. 
3. The arbitration award has 
incorporated the illegal credits 
into arbitration scope, which has 
exceeded arbitration authority. 
4. The interest and the default 
penalty paid by applicant to 
the respondent is 4 times of the 
lending rate of banks for the 
same period, which has violated 
relevant legal provisions. 

1. There is an arbitration clause in the 
debt repayment agreement executed 
by the real estate developer and Li XX; 
2.The matter subject to arbitration falls 
within arbitration agreement, and the 
real estate developer has not submitted 
any evidence that the composition 
of the tribunal or the arbitration 
procedures have violated legal 
regulations. 3. The real estate developer 
holds that the evidence based by the 
arbitration awards is fake and that Li 
X has concealed evidence to the court. 
As the applicant has not submitted any 
evidence, our court will not support 
such claim.    

4

4Application for the 
recognition of a foreign 
arbitral award (Applicant: 
a cotton company; 
Respondent: a Nanyang-
based textile & garment  
co., ltd) 

Application for the recognition of 
a foreign arbitral award

This case falls under the category of 
foreign civil and commercial cases. 
Also, the defendant’s residential 
place is Nan Yang, He Bei Province. 
Therefore, in accordance with 
relevant rules over jurisdiction40, our 
court has jurisdiction over the case.

5

Dispute between a 
Nanjing-based  bio-tech 
co., ltd and a Dandong-
based aquatic product 
processing plant over 
the application for the 
enforcement of an arbitral 
award

The respondent fails to carry 
out the arbitral award, and 
the applicant apply for the 
enforcement of such award to the 
Court.

The award is not against public 
interest and the conditions for 
enforcement have been fulfilled. 
Therefore, our court orders to enforce 
the award. 

6

Application for the 
enforcement of an arbitral 
award (Applicant: 
a Shandong-based 
refractory materials 
co., ltd; Respondent: a 
Liaoning-based coal waste 
fired power co., ltd 

Applicant applied for the 
enforcement of arbitral award to 
the court.

In the process of enforcement, after 
relevant investigation, the domicile 
of the respondent is in Diao Bin 
Shan City. For the convenience of 
enforcement, and to facilitate the 
realization of applicant’s legal rights 
and interest, the People’s Court of 
Diao Bin Shan City is appointed to 
enforce the award.  
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Serial 
No. 

Parties and the Cause of 
Action 

The grounds that the Parties apply 
to recognize, enforce or not to 
enforce the arbitration awards 

Grounds of the Court’s Awards

7

Application for the 
enforcement of an arbitral 
award (Mr. Chang xx; 
Respondent: a Dalian-
based real estate 
development co., ltd.

Applicant applied for the 
enforcement of arbitral award to 
the court.

In the process of enforcement, after 
relevant investigation, the domicile of 
the respondent is in Yinzhou District, 
Tieling City. For the convenience 
of enforcement, and to facilitate the 
realization of applicant’s legal rights 
and interest, the People’s Court of 
Yinzhou District, Tieling City is 
appointed to enforce the award. 

In only two out of the seven cases listed in the table above, the respondent applied for the non-
enforcement of arbitral award, substantially based on the provisions under Article 237 of the Civil 
Procedure Law of PRC: (1) the parties have had no arbitration clause in their contract, nor have 
subsequently reached a written agreement on arbitration; (2) the matters dealt with by the award 
fall outside the scope of the arbitration agreement or are matters which the arbitral organ has no 
power to arbitrate; (3) the composition of the arbitration tribunal or the procedure for arbitration 
contradicts the procedure prescribed by the law; (4) the main evidence for ascertaining the facts 
is insufficient; (5) there is definite error in the application of the law; or (6) the arbitrators have 
committed embezzlement, accepted bribes or done malpractice for personal benefits or perverted 
the law in the arbitration of the case.  After the Court reviewed and analyzed the legal basis 
presented by the parties, the Court rejected the non-enforcement application, and affirmed the 
validity of the arbitral award in question.

In the table above, in the case between the applicant - a cotton company and the respondent 
-a Nanyang-based textile & garment co., ltd concerning the application for the recognition of a 
foreign arbitral awardA, the overall writing of the award lacks rigor, the titles of the parties used 
in the award are inconsistent, i.e. the defendant, the respondent, the plaintiff, the applicant, 
etc. Furthermore, the reasoning section is rather short and general, where only thejudicial 
interpretation of the SPC and the circular of the higher people’s court of Henan Province are 
referred to, and no analysis on the rationality of the Court’s jurisdiction over the case based on the 
specific facts is provided.B

A  Civil Ruling issued by the Intermediate People’s Court of Zhengzhou City (2013) Zheng Min San Chu Zi No. 6.
B  See the Civil Ruling issued by the Intermediate People’s Court of Zhengzhou City (2013) Zheng Min San Chu Zi 

No. 6.
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VI. SPC and Judicial Supervision Over Foreign-related Arbitration 

Each year, all the foreign-related arbitration cases submitted to the Supreme People’s Court 
(Hereinafter as SPC) for judicial review are major and high-profile cases. In the analysis below, 
the authorselected some typical cases. The author analyzes the legal issues spotted inthose cases 
by reference to the SPC’s opinions in thereplies to the cases reported by the higher courts. Some of 
the cases from 2012 are also mentioned, but the focus of detailed analysis is on 2013. 

1.�Validity�of�Choice�of�“either�Litigation�or�Arbitration” Jurisdiction�Clause�

With regard to the Dispute Settlement Clause agreed upon by the parties which provides either 
arbitration or litigation, if the proper law of the Clause is the law of PRC according to the conflict 
law rules of PRC, then the Article 7 of Judicial Interpretation of Arbitration Law applies, which 
reads “An arbitration agreement shall be invalid if the parties thereto agree that disputes may be 
resolved either through submission to an arbitration institution for arbitration or by filing an action 
before a court, unless one of the parties submits to an arbitration institution for arbitration and the 
other party fails to raise an objection within the time limit specified in Paragraph 2 of Article 20 
of the Arbitration Law”. Generally, such jurisdiction clause will be held as invalid for the lack of 
clear and unambiguous consent to arbitration. 

However, in the case of Full Worth Development Limited(Panyu District, Guangzhou), vs Ling 
Shan Real Estate Development Co., Ltd. and the People’s Government of Heng Li Town(Nansha 
District, Guangzhou)A, Concerning, the SPC discussed about the exact wording of “either litigation 
or arbitration” used in the arbitration clause contained in the Joint Venture and Cooperation 
Contract for Real Estate Development between the parties. The arbitration clause provides that“the 
parties may submit the dispute to CIETAC for arbitration, or submit the dispute to a people’s court 
with due jurisdiction for litigation (subject to the institution which firstly accept the case). SPC in 
its reply SPC held that, although the parties agreed upon“either Arbitration or Litigation”clause 
for dispute settlement, considering the parties also in the meantime agreed that the dispute shall be 
subject to the institution who firstly accepted the case, such dispute settlement clause is definite and 
enforceable, and thus shall be held as a valid clause. One party to the case has submitted the case to the 
competent people’s court, and the court shall have the jurisdiction over the case, in the scenario that 
no competent arbitration institution has accepted the case earlier than or at the same time as the said 
court. This case shows that, the courts in China tend to look for the true and precise contractual 
intention of the parties by using the contract interpretation method. If the conclusion of contract 
interpretation leads to a sole method of dispute settlement, the dispute settlement clause shall be 
held as valid even if it externally appears to be an “either arbitration or litigation” clause.

A  See the Reply of the SPC(2013) Min Si Ta Zi No.34.
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2.� The�Validity� of� Arbitration�Clause�Where� the�Agreed�CIETAC�Sub-
commission�Does�Not�Exist�

In the case of Universal Culture & Entertainment Co., Ltd. against Hangzhou Xiaomaolv Sports 
Agency CompanyA, SPC for the first time referred to New CIETAC Arbitration Rules 2012  
According to the agency contract, Universal Culture & Entertainment Co., Ltd. shall be deemed 
to be in default if Arsenal players fail to attend (certain commercial activities) due to any reasons 
not provided therein, and the dispute arising there from including the related indemnities shall 
be submitted to CIETAC Hangzhou Sub-commission. The Plaintiff claimed against the agency 
company for attendence fees and travel expenses of the football team. SPC in its reply to whether 
the parties had expressly reached an agreement on a specific arbitral body, pointed out that 
CIETAC Arbitration Rules-2012 shall apply to the said dispute as the dispute arose after the 
implementation of such Rules. Although CIETAC Hangzhou Sub-commission does not exist, 
,Article 2.6 of CIETAC Arbitration Rules provides that where the sub-commission/center of  
CIETAC agreed upon by the parties does not exist, or where the agreement is ambiguous, the 
Secretariat of CIETAC shall accept the arbitration application and administer the case, therefore it 
can be ascertained that the parties have agreed to submit the dispute to CIETAC for arbitration�
The arbitration clause in question shall be held as valid since it contains three necessary elements, 
that is, an expressed intention of arbitration, the matter to be submitted to arbitration and the 
specific arbitral body) as required by the Article 16.2 of Chinese Arbitration Law. However�as 
the difference contemplated by the arbitration clause is confined to be the issue of UCEC’s default 
and the respective remedies, the lawsuit upon Xiaomaolv’s default is not falling within the terms 
of arbitration clause, so the court has the jurisdiction on this lawsuit.

3.�Legal�Effect�of�Arbitration�Clause�Where� the�Domestic�Dispute�Shall�Be�
Submitted�to�a�Foreign�Arbitral�Body

In the case of Jiangsu Aerospace Wanyuan Wind Power Equipment Manufacturing Company vs 
LM Wind Power (Tianjin)concerning the validity of the arbitration agreement, the Higher People’s 
Court (Hereinafter as HPC) for the first time sought for instruction from the SPC as to whether 
a dispute with no foreign elementis permitted to be submitted to foreign arbitrationB Aerospace 
Space is a JV, and LM is a WFOE. The two parties entered into a trade agreement on sales of wind 
turbine blades, whereby any dispute in connection with such agreement“shall be submitted to ICC 
for arbitration in accordance with its arbitration rules, and the seat of arbitration shall be Beijing”. 
According to the HPC, based on the facts that both parties to the said agreement are PRC legal 
persons incorporated in China; the involved subject matter is manufactured, transported and used 

A   Please refer to No. 53 Reply of the SPC (Min Si Ta Zi (2013))
B  Please refer to No. 2 Reply of the SPC (Min Si Ta Zi (2012))
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in China; the agreement is signed and executed in China; the establishment, modification and 
termination of legal nexus are all located or occur in China, such agreement shall constitute a 
purely domestic contractual relationship between the parties with no foreign elements.. According 
to Article 273 of the Civil Procedure Law (Article of 271 of New Civil Procedure Law) and Article 
128 of the Contract Law, only parties to a foreign-related contract may agree upon submission 
to a Chinese foreign-related arbitral body or foreign arbitral body for arbitration. The concerned 
arbitration agreement shall be held invalid.. SPC agreed with HPC’s opinion in its reply, indicating 
that PRC laws do not entitle disputing parties to submit any dispute without foreign element to any 
foreign arbitral body or to foreign ad hoc arbitration, therefore the agreement of the parties in this 
case to submit their dispute to ICC arbitration hasn’t legal ground.

4.�Disclosure�Obligation�of�Arbitrators

Petitions to revoke arbitral awards on the grounds of arbitrators’ violation of disclosure obligations 
required by arbitration rules tend to increase in recent years. In the case of Singapore Zhongtian 
Investment (Group) Co., Ltd’s petition for setting aside the arbitral awardA,the petitioner claimed 
that the attorney-in-law of the respondent was a graduate of xx university and the arbitrator 
was the dean of the law school of that university. This fact, combined with the attendance of the 
dean as a guest on the opening ceremony of the law firm where the attorney-in-law served as 
the managing partner, indicated a close social relationship between the attorney-in-law and 
the arbitrator. Article 25.1 of CIETAC Arbitration Rules-2005 applied thereto provides that 
an arbitrator appointed by the parties or by the Chairman of CIETAC shall sign a declaration 
disclosing to CIETAC any circumstances likely to give rise to justifiable doubts as to his or her 
impartiality or independence. It is claimed by the petitioner that the arbitral award shall be set 
aside on the ground of the procedural violation of the arbitration rules due to arbitrator’s failing to 
disclose the above-said circumstances

In its reply, the SPC held that the arbitrator and the attorney-in-law simply shared a common 
education background and attended the same ceremony, and there existed no direct tutoring 
or other interest-based relation between them. Hence, the fact presented by the petitioner was 
insufficient to cast the doubt on the impartiality or independence of the arbitrator, therefore 
not falling within circumstance triggering the disclosure obligation under Article 25.1 of the 
arbitration rules, and the petition to set aside the arbitral award shall be dismissed.

5.�Issues�of�Excess�By�Arbitral�Tribunal�of�Its�Authority

In the case of Fujian Guanfu Modern Household Limited (“Guanfu”)  vs Mingfa Group (“Mingfa”)

A  Please refer to the Reply of the People’s Court (2012) (Min Si Ta Yu No. 47)
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regarding the application for setting aside an arbitral awardA, the key issue is whether such award 
is made beyond the scope of submission to arbitration. Guanfu entered into a contract with Mingfa, 
according to which Guanfu shall transfer 100% of its equity interests in the project company to 
Mingfa. Mingfa already paid the purchase price of the equities. But afterwards, Guanfudid not 
transfer the equities to Mingfa in accordance with the contract. Instead, it entered into another 
contract with Zhizaocompany (“Zhizao”) and transferred the aforementioned equities to Zhizao, 
and completed the relevant equity transfer registration procedures in the Administration of 
Industries and Commerce (Hereinafter as AIC). Based on the arbitration clause set forth in the 
contract, Mingfa submitted the dispute to Xiamen Arbitration Committee, claiming Guanfu to 
perform the transfer contract and to complete the AIC alteration registration procedures relating to 
the transfer of the equities. It further requested that if Guanfu fails to complete the AIC alteration 
registration procedures, Mingfa shall be entitled to apply to the people’s court for enforcing the 
transfer of such equities.

The arbitral tribunal awarded in favor of Mingfa’s claim with a majority opinion of the 
arbitrators. Then Guangfu launched its setting aside application before the people’s court on 
the ground  that the interest of the third party, Zhizao, under the award is beyond the scope of 
submission to the arbitration. The Intermediate People’s Court opined that the arbitral award 
constituted excess of arbitration tribunal’s authority as the equities in dispute had already been 
registered under the title of Zhizao. The arbitral award forced the transfer of such equities owned 
by a third party was beyond the agreed arbitration scope binding only the parties of the contract. 
Also such award would be practically unenforceable. The decision that the equities of the project 
company shall be transferred from Zhizao to Mingfa or its designated party obviously infringed the 
property right of Zhizao. Given that the matter exess of the scope was inseparable from the other 
matters within the scope, therefore such award has to be set aside as a whole.   

The opinion of HPC was that Mingfa’s arbitration claim was furthering performance of the 
transfer contract by Guanfu, and the arbitral award held that Guanfu shall continue performing 
the contract, both of which were within the arbitration scope as agreed by the two parties, so such 
award could not be considered as an award out of the arbitration scope. The practical obstacles of 
execution should not be a legal reason for setting aside the arbitral award. The mere issue of the 
obstacles could be solved in the process of the actual execution. SPC supports HPC’s opinion . In 
its reply, it states that the arbitral award which ordered Guanfu and Mingfa to continue to perform 
the contract was based on the contractual dispute between the two parties. The decided matter fell 
within the arbitration scope as agreed by the parties, and not excess of the scope of Mingfa’s claim. 
Although the award had certain discussion over the legal relationship between Guanfu and Zhizao, 
a non-party of the case, the award neither disposed of such matter, nor made decisions over the 
matter. No right or obligation set by the award upon Zhizao.. Such an award had no binding effect 

A  (2013) Min Si Ta Zi No.37
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on Zhizao. Therefore, award in this case should not be held as an award excess of the arbitration 
scope. 

6.�Whether�the�Conciliation�Document�can�be�Set�Aside

SPC gave its instruction as to whether application of setting aside the conciliation document can 
be accepted in its (2013) Min Ta Zi No. 39 Reply. According to the first paragraph of Article 
58 of the PRC Arbitration Law, the parties may apply to the people’s court for setting aside the 
arbitral award, keeping silent about whether the conciliation document or the award based on 
the conciliation agreement which were provided in the Article 51 falls within the meaning of 
the arbitral award.SPC held that according to the second paragraph of Article 51,conciliation 
statement or the award based on conciliation agreement has the same legal effect with the arbitral 
award, which means they shall also be subject to the judicial review in accordance with Article 
58. Therefore, the people’s court shall accept the application of setting aside the conciliation 
statement or award based on conciliation agreement. submitted by the parties in accordance with 
Article 58 of PRC Arbitration Law.

7.�Issues�related�to�Procedures�of�Applying�for�Recognition�and�Enforcement�of�
Foreign�Arbitral�Award��

People’s courts differed in opinions as to whether application for the recognition of foreign arbitral 
award shall be submitted together with the application of the enforcement, and the applicable 
time limits of such applications, due to lack of relevant provisions.. In the case of Thailand 
TIPCO Asphalt (public) Co., Ltd vs. Shanxi JInye Science and Education Holding Co. Ltd,AXi ’an 
Intermediate People’s Court opined that as the arbitral award rendered by SIAC took into effect 
as of 28 March 2005,while the petitioner applied for its enforcement before Xi ’an Intermediate 
People’s Court on 27 January 2010. The application date is beyond the two-year time limit for 
application of enforcement as provided in the PRC Civil Procedural Law. According to the second 
paragraph of Article 18 of the Rules on Certain Issues regarding the People’s Court’s Execution 
Work issued by SPC, the court refused to accept the application of execution submitted by TIPCO. 

In its reply to such matter, SPC opined that there is no provision set forth in the laws 
compulsorily requiring the concurrent application for both recognition and execution, thus the 
party may choose to apply for application of recognition only or apply for both recognition and 
enforcement at the same time. In this case, TIPCO applied for the recognition of the arbitral 
award, and Xi ’an Intermediate People’s Court rendered a recognition verdict. The duration 
for application of enforcement shall be re-calculated since the effective date of court verdict. . 

A  For more information, please refer to the Reply of (2013) Min Si Ta Zi No. 43 issued by the SPC ( 最高人民法

院（2013）民四他字第 43 号复函 )
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Accordingly, TIPCO’s afterwards application of the enforcement of awardwas not beyond the two-
year time limit as provided by the PRC Civil Procedural Law on the application of execution.

8.�Whether� the�Conflict� of�Adjudication�of�Validity� of�Arbitration�Clause�
Constitutes�a�Breach�of�Public�Policy

In the caseofCastel Electronics Pty Ltd vs. TCLAir Conditioner (Zhongshan) Co. Ltd., Castel applied 
for recognition and enforcement of the arbitral awards made in Australia.A In this case, TCL 
requested to refuse the recognition and enforcement in reliance on that the arbitration agreement 
had been ruled as invalid by a prior binding decision from the Chinese court. TCL contended 
that it would constitute the conflict of the judgements, and be contrary to the public policy. if the 
awards were recognized and enforced The detailed information about the prior court decision on 
validity of the arbitration clause is as below: On 12 December 2008, TCL filed a claim before the 
Intermediate People’s Court of Zhongshan City and requested the court to confirm the arbitration 
clause, Article 12.(I) of the Master Distribution Agreement entered into by and between it and 
Castel null and void. The Article 12.(I)provided that “In case there is any breach of the provisions 
under this AGREEMENT by either party during the effective period of this AGREEMENT, the 
parties hereto shall first of all try to settle the matter in question as soon and amicable as possible 
to mutual satisfaction or if not so settled within 60 days such matters will be referred to arbitration 
in Territory for resolution.” Zhongshan Intermediate People’s Court ruled the arbitration 
agreement void on the ground that, as the parties did not choose the proper law of the arbitration 
agreement, and the place of arbitration ’territory’ in the agreement was also unclear, therefore the 
law of the forum, that is, PRC law shall be the proper law of the arbitration agreement, According 
to article 16.2 of the Arbitration Law of the PRC, where the arbitration clause does not contain an 
exact arbitration institution and no supplemental agreement can be reached by the parties, such 
arbitration clause shall be adjudged null and void. 

In the recognition and enforcement case, HPC, concurring with Zhongshan Intermediate 
People’s Court, opined that the key issue was whether the recognition and enforcement of the two 
awards would be contrary to the public policy of PRC provided in Article V.2 (b) of New York 
Convention. Considering that the court decision over the validity of the arbitration clause had 
taken effect, the Australian ad hoc arbitral tribunal’s exercise of jurisdiction and accordingly 
making two arbitral awards constituted the conflicts with the res judicata of effective court decision 
in China. For sake of safeguarding the judicial sovereignty and jurisdiction power of China and 
protecting the social public interests, the application for the recognition and enforcement of the 
two arbitral awards shall be rejected.

In its Reply, SPC was of the opinion that the public policy analysis should be based on 

A   For more information, please refer to the Reply of (2013) Min Si Ta Zi No. 46 issued by the SPC ( 最高人民法

院（2013）民四他字第 46 号复函 )
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specific facts of the case. The public policy ground provided in Article V.2(b) of New York 
Convention, shall be narrowly interpreted as the situation that the recognition and enforcement 
of foreign arbitral awards would be contrary to the fundamental principles of Chinese laws, the 
infringement of national sovereignty of China, and the impairment of social public safety basic 
moral beliefs which would definitely harm the fundamental social and public  interests and 
order of China. In this case, the concerned arbitral awards were made on 23 December 2010 and 
27 January 2011 respectively, whereas the ruling of the invalidity of the arbitration clause by 
Chinese court was issued on 20 December 2011, which is apparently later than these two arbitral 
awards. Furthermore, TCL has not raised the objection regarding the invalidity of the arbitration 
clause during the arbitration proceeding, instead it submitted its counter-pleading to the arbitral 
tribunal. Therefore the arbitral tribunal’s confirmation of the validity of the arbitration clause and 
exercise its jurisdiction over the disputed matters were in accordance with the laws of the seat of 
the arbitration and arbitration rules, which did not infringe the judicial sovereignty of China. In 
this case, although there is conflict between the foreign arbitral awards and the effective ruling by 
the PRC court in respect of the validity of the same arbitration clause, it is not serious enough to 
constitute the breach of the public policy of China. If no any other grounds listed in the Article 5 of 
New York Convention was furnished, , the people’s court shall recognize and enforce such awards. 

VII.  Overview of the Financial Arbitration

In China, arbitration is more and more  adopted and used by the financial industry.  The special needs 
from the financial-related disputes gradually attract the attention of the arbitration industry.  On one 
hand, a few new financial  arbitration institutions have been established since 2013; and on the other 
hand, arbitration is gradually be used as an important method for the resolution of the financial-related 
disputes. 

(I)�The�establishment�and�development�of�financial�arbitration�institutions

In 2013 more regions have the arbitration institutions specified in financial disputes.  For instance, 
on 5 February, Shaoxing Financial Arbitration Court was established, which is the third financial 
arbitration institution in Zhejiang province established following Hangzhou Financial Arbitration 
Court and Wenzhou Financial Arbitration Court.  In the same year, this newly established financial 
arbitration institution undertook approximate 90 cases involving loan agreements relating to banks 
and small loan companies, insurance agreements of  insurance companies and private lending, 
the value under which reaches the amount of RMB 120 million.  Among others, regarding the 
outcome of the disputes relating to loan agreement, the rate of mediation settlement is 80%, while 
the rate of arbitral award  is 20%; the mediation settlement and arbitral award rates of the disputes 
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relating to insurance agreement are 25% and 75% respectively.  On 17 May, Jinan Financial 
Arbitration Court was established, which was set up jointly by Jinan Arbitration Commission and 
Shandong Bank Industry Association.  In order to improve the protection of financial consumers, 
on 4 November, based on sufficient consultancy between Jinan Arbitration Commission, Shandong 
Bureau of China Banking Regulatory Commission (CRBC)  and Shandong Bank Industry 
Association, the “Financial Consumption Disputes Arbitration Center” was established by the 
support of all these aforementioned authorities and organizations.  The “Financial Consumption 
Disputes Arbitration Center” and Jinan Financial Arbitration Court cooperate with each other 
and work jointly.  On 30 May, Longwan Financial Arbitration Court (the branch of Wenzhou 
Arbitration Commission) was established, which is the first financial arbitration institution set 
up at the county (municipality, district) level in Zhejiang Province.  On 17 June, Zibo Financial 
Arbitration Court of Zibo Arbitration Commission was duly established, which was set up jointly 
by Zibo Arbitration Commission and Zibo Bank Industry Association, and located at Zibo Bank 
Industry Association.

(II)�The�formulation�and�implementation�of��financial�arbitration�rules

According to a non-comprehensive statistics, in 2013, the financial arbitration rules of 
three arbitration institution began to be implemented or had been formulated, including the 
Financial Arbitration Rules of Huizhou Arbitration Commission (which came into effect on 
1 January),Amended Financial Arbitration Rules of Taizhou Arbitration Commission (which 
came into effect on 1 March) A and Special Financial Arbitration Rules of Chengdu Arbitration 
Commission (which came into effect on 1 August).

(III)�The�effect�of��arbitration�in��financial�disputes�resolution

1.�The�number�and�types�of�disputes�in�financial�arbitration

Some arbitration institutions have disclosed the number, consideration, type and other information 
of the financial related disputes undertaken by them.  From such information, the ratio of the 
financial related disputes in all types of the disputes undertaken by these institutions and the 
effect of  arbitration in  financial disputes resolution could be found.

By January  2013, Shenzhen Financial Arbitration Court had been established for two 
years.  During these two years, by means of amendment of the arbitration rules, the time limit for 
completing the financial related disputes has been shorten to 1 month. 1067 cases of financial 
related dispute have been settled efficiently, which represents 41% of all the cases undertaken by 
Shenzhen Arbitration Commission, and the amounts in dispute  in these 1067 reached RMB 2.322 

A   http://paper.taizhou.com.cn/tzsb/html/2012-12/19/content_452922.htm 
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billion, which represents 38% of the value of all the cases.  Arbitration has already become one of 
the important mechanisms to resolve financial disputes in ShenzhenA.

After being established on 30 May 2013, by October 2013, Longwan Financial Arbitration 
Court had already accepted 20 arbitration consulting cases.  16 financial contracts had adopted 
the relevant arbitration clauses with the valuation of RMB 56 million. The type of the cases 
involves  financial borrowing, private lending, corporate financing, deposit, property mortgage and 
other kinds of contractual disputes.  Among these cases, there are 8 financial cases, the largest 
case among which values at RMB 41 millionB.

By December 2013, Tianjin International Economic and Financial Arbitration Center of 
CIETAC had accepted around 40 different types (e.g. traditional and innovative) of financial cases 
with the value of RMB 1.225 billionC. 

2.�The�establishment�of� the�connection�mechanism�between�arbitration�and�
medication

In 2013, based on the cooperation between arbitration organizations and relevant financial 
authority or industry association in China, the connection mechanism between arbitration and 
intra-industry medication has been established.  On 5 November, the ceremony regarding the 
signing of the strategic cooperation framework agreement between Beijing Arbitration Commission 
and China Securities Industry Association and the discussion meeting regarding the current status 
and further outlook of the diversified securities related dispute resolution mechanism were held in 
Beijing.  The signing of the strategic cooperation framework agreement between China Securities 
Industry Association and Beijing Arbitration Commission is the sign of the establishment of 
the connection mechanism between arbitration and medication in  China Securities Industry 
Association.  After the establishment of such connection system, in the event that the parties, 
whose dispute is settled by way of the medication by China Securities Industry Association, wishes 
to strengthen the legal enforceability of such medication settlement, it could apply to Beijing 
Arbitration Commission for the conversion of the medication settlement into an arbitral award, 
which would confer the enforceability on such medication outcomeD.

(V)�Brief�Comments

In general the development of the financial arbitration in China in the year of 2013 continued 
the good tendency in the preceding two years.  The great progress in 2013 reflects not only in the 
newly established institutions and the formulation of the relevant arbitration rules, but also in the 

A   http://szsb.sznews.com/html/2013-01/06/content_2338600.htm
B   http://xs.66wz.com/lwxww/system/2013/10/18/011440790.shtml
C   http://www.cietac-tj.org/NewsFiles/NewsDetail.asp?NewsID=230
D   http://www.sac.net.cn/ljxh/xhgzdt/201311/t20131105_72620.html
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number of the financial related cases undertaken.  On one hand, such progress is closely related 
to the economic development of China at this stage.  Additionally, The difficulties in  financing of 
the small-and medium-sized enterprises (SME) in Wenzhou, Zhejiang Province and other regions 
result in large number of private lending, which causes the increase of disputes in this respect.  
All of such financial disputes need  efficient mechanism for resolution, which is a great timing for 
the development of the financial arbitration.  On the other hand, the development of the financial 
arbitration is also related to the continuous hard working and great promotion of the above 
mentioned arbitration organizations in various regions of China.

VIII. Conclusion

The establishment and development of the arbitration rules are in conformity with the historical 
trend regarding the establishment of the efficient and diversified dispute resolution mechanism, 
which also reflects the equality between the national judicial control and the civilian autonomy in 
the civil and commercial dispute resolution.  The aforementioned equality could be reflected by 
the supervision and support of the court (judicial) on the arbitration in practice, and such equality 
would be a permanent topic in the arbitration industry.  The fast development of the arbitration in 
China results in the continuous formulization of the arbitration idea, and which also encounters 
the challenges relating to the supervision by the courts.  In terms of the judicial supervision on the 
arbitration in practice in China for 2013, the statics and analysis of the 50 cases selected provided 
in this article could reveal the overall picture of the Chinese arbitration practice to some extent.  
The overall situation is that on one hand, in order to rectify the potential incompliant conduct in 
the arbitration practice, the proper supervision on the arbitration from the court is needed, and on 
the other hand for the advantage of the development of the arbitration the supervision should be 
built on the basis of the support, which would be good for the establishment of the efficient and 
diversified dispute resolution system.

In China, the development of the arbitration rules should rely on the support of the 
national legislation.  There is only one provision relating to the arbitration under the judicial 
interpretation of the International Private Law (《法律适用法》), which is apparently unable 
to comprehensively solve various kinds of issues in the process of the arbitration.  The mature 
state legislation in the aspect of arbitration could not only direct the stable development of the 
arbitration practice and bring more reliable basis to the arbitral tribunal to be used in the arbitral 
award, but also balance the relationship between justice and arbitration and bring more reasonable 
basis to the court to be used in the supervision on the arbitration.   
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Annual Review on Commercial MediationA

WU JunB∗∗

Abstract: Mediation in China has developed steadily throughout 2013, but its level 

of usage varies significantly between different regions and in different areas of business. 

The mediation industry promotes the use of mediation resources and encourages co-

operation between different mediation organisations, whilst also actively participating in 

the construction of certain dispute resolution systems and legal service systems. Mediation 

has become increasingly specialised throughout its development and trends are showing 

that many different areas of mediation are emerging due to social influences. Some areas 

of mediation operate poorly and are badly portrayed and, as such, the mediation services 

in these areas do not provide effective results capable of meeting commercial demands. 

Advertising mediation services and cultivating a mediation culture are key approaches 

in stimulating the demand for mediation and promoting the autonomy of commercial 

activities.

Keywords: commercial mediation; division of types of mediation for different 

industries; mediation specialisation; mediation culture

1. Overview

Based on its previous experiences, commercial mediation in China has operated and developed 
steadily throughout 2013. 

In the last year (2012), Chinese commercial mediation achieved great results on aspects 
such as legal systems, organisation, training, and seminars, etc. Once the initial system had 
been established and was operating reliably, it allowed for other areas of the system to then be 
constructed periodically, so that there has been sustained development of mediation in China 
throughout 2013. By looking back and observing in detail four aspects of the development of 

 *      Translated by Gateley LLP.
 **    Ph. D of Tsinghua University School of Law, Lecturer of Fuzhou University Law School.
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commercial mediation in China, namely industrial development, research training, major cases 
and hot research topics, it is possible to summarise the past experiences and from there to identify 
problems and prospects for the future. 

2. Development of the mediation industry. 

The commercial mediation industry has made great achievements on aspects of the usage of 
mediation resource, the cooperation of various powers in mediation and the establishment of a 
collaboration platform. This has resulted in the establishment of  new mediation organisations, 
internal communication systems for the mediation industry, and mutual assistance system between 
the mediation industry and other substantial dispute settlement and legal service entities. This has 
been promoting the social impact of commercial mediation in society. 

Two major mediation Alliances were established separately in the south and north of China. 
The “Beijing Mediation Alliance” was established in Beijing on 27th April, co-initiated by sixteen 
organisations as follows: Beijing Arbitration Commission Mediation Centre; the Mediation centre 
of the Internet Society of China; the dispute settlement centre of the Intellectual property centre 
of Ministry of industry and information technology; the Dispute Resolution Centre of Securities 
Association of China; the Mediation Centre of China Law Counsel Centre; the China Futures 
Association; the Beijing Insurance Association; the Beijing Banking Association, the Beijing 
people’s Mediation Committee of Medical Disputes; the Mediation Committee of Beijing Television 
Artists Association; the Commercial Mediation Centre of Z-park Technology Entrepreneurs 
Association; the Mediation Centre of Z-park Copyright Dispute; the Research Centre on 
International Disputes Resolution of Beijing Foreign Studies University; the Dispute Resolution 
Research Centre of Renmin University of China; the Justice Research Institute of Beijing Institute 
of Technology; and the Mediation Online. The Alliance also issued “the Declaration of Beijing 
Mediation Alliance” at the same time.

The aim of the Beijing Mediation Alliance is to enhance communication and cooperation 
between the current dispute settlement organisations, and promote the quality of mediation 
service. Wang Hongsong was appointed as the director of the Beijing Mediation Alliance, 
whilst GuoYuzhong was appointed as the general secretary. The establishment of the Beijing 
Mediation Alliance will facilitate communication and cooperation between the current dispute 
settlement organisations so that all various types of disputes can access and use various mediation 
mechanisms, and it can promote the overall level of mediation service, in order that all types of 
specialist disputes obtain more accurate and professional mediation services. The Alliance will 
explore the methods of cooperation between the mediation organisations, courts and governments, 
so that commercial mediation can provide parties with more convenient, faster and more 
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economical ways to resolve civil dispute.
The members of Beijing Mediation Alliance made a common commitment under the 

“Declaration of Beijing Mediation Alliance”: firstly, they will positively publicise and promote the 
concept of mediation to a wide audience in order to consolidate a social foundation for the long-
term development of the mediation industry; secondly, they will resolutely implement the concept 
of a third-party mediation service on the basis of neutrality, fairness, professionalism. They will 
consolidate learning and together innovate the rules and procedures of mediation, adhering to 
the principles of neutrality and fairness, in order to protect the social credibility of the mediation 
industry. Thirdly, they will communicate with each other about the mechanisms relating to skills 
training, assessment, evaluation and feedback to the mediators regarding the concepts, skills and 
so on, in order to make concentrated efforts to build a credible team of mediators and continuously 
improve the quality of their mediation services. Fourthly, they will actively support and participate 
in research surrounding the theories and practice of mediation, to continue its stable development, 
and make concentrated efforts to undertake charitable work relating to the mediation industry, in 
order to facilitate the positive development of the mediation industry.

The Beijing Mediation Alliance will play an irreplaceable role in contacting dispute 
resolution organisations outside of litigation proceedings and academic resources, and building 
a platform for exchange and cooperation between the dispute resolution service agencies and 
research organisations in Beijing, helping to form a Beijing brand of commercial mediation.

Besides the above mentioned Mediation Alliance in the Beijing region, the “Commercial 
Mediation Alliance between Guangdong, Hong Kong and Macao regions” was established at 
Qianhai of Shenzhen on 7th December (i.e. the Qianhai Shenzhen-Hong Kong Modern Service 
Industry Cooperation Zone). The “Regulations on the Qianhai Shenzhen-Hong Kong Modern 
Service Industry Cooperation Zone in Shenzhen Special Economic Zone” clearly states that it 
will: “…encourage cooperation of non-governmental mediation organisations between Hong Kong 
and Shenzhen, in order to offer commercial mediation services to the enterprises in the Qianhai 
Cooperation Zone”. The “Plans on building a first-class city ruled by law” made by Shenzhen 
municipal party committee also explicitly requires the Shenzhen International Court of Arbitration 
lead to “collaborate with the major commercial mediation agencies in Guangdong, Hong Kong and 
Macao regions, and establish cooperation mechanisms and platforms at Qianhai, in order to offer 
creative mediation services for the enterprises at Qianhan”.

In order to effect the above, the “Commercial Mediation Alliance between Guangdong, 
Hong Kong and Macao regions” was co-established on the basis of the Mediation Centre of 
Shenzhen International Court of Arbitration allying with twelve other major commercial mediation 
agencies in Guangdong, Hong Kong and Macao regions, namely: the Dispute Mediation Centre of 
Shenzhen Securities and Futures Industry, the Commercial Mediation Committee of Hong Kong 
Chinese Enterprises Association, the Hong Kong International Arbitration Centre, and the Hong 
Kong Mediation Council, etc. The Secretariat of the mediation alliance is located in Shenzhen 
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International Court of Arbitration at Qianhai, while the post of the Chairman of the alliance will 
rotate among the relevant persons from Guangdong, Hong Kong and Macao regions. A The aim of 
this mediation alliance is to integrate the commercial mediation resources in Guangdong, Hong 
Kong and Macao regions, and enhance business exchange and cooperation between commercial 
mediation service agencies, in order to promote the quality of commercial mediation services in 
Guangdong, Hong Kong and Macao regions and their status in the Asia-Pacific region, so that 
the parties, especially the parties form Qianhai region, can be provided professional, efficient and 
harmonious mediation services. B

Mediation Alliances are the platforms enabling mutual communication and cooperation 
between mediation organisations. Further professional mediation agencies and specific mediation 
training institutions were established during the year of 2013. On 26th April, the Party Meeting 
of the Law Society of China agreed to set up the Mediation Centre of China Legal Advice Centre 
with the formally approved document being issued on 3rd May. On 3rd January 2014, the opening 
ceremony for the Mediation Centre of China Legal Advice Centre was held in Beijing. The 
Mediation Centre is a body administrated by the China Legal Advice Centre. It provides mediation 
services for commercial disputes between Chinese and foreign parties. Its scope covers the 
business areas of trade, investment, finance, securities, intellectual property, technology transfer, 
real estate, engineering and construction, transport, insurance and others. The Mediation Centre 
receives its work and instructions from applications by the parties or the commissions from courts 
at all levels.

N.B - Chinese Legal Advice Centre / Legal Advice Centre of China
The Mediation Centre’s main duties are as follows: to focus on experts’ mediations and 

commercial dispute mediations in accordance with relevant laws and regulations in order to 
help the parties resolve commercial disputes and effectively resolve social conflicts and promote 
social harmony and stability; to organise research on hot topics and difficult issues in the field 
of mediation in order to provide suggestions and strategies for national decision-making bodies; 
to organise academic research activities and communication on diversified methods of dispute 
resolution such as mediation, in order to promote innovation of legal theories and practices in the 
field of civil and commercial mediation, and promote legal studies; to facilitate vocational training 
for mediators to improve their professional quality, in order to vigorously promote the development 
of professional and vocational mediation work; to organise the editing and publication of 
documents and books about the field of mediation, as well as the internal magazine it founded; to 
undertake to complete other tasks assigned by China Law Society and China Legal Advice Centre.

A  Wang Rui, ’the establishment of Commercial Mediation Alliance between Guangdong, Hong Kong 
and Macao regions’, Shenzhen Special Zone Daily(8th December, 2013)A2

B  Hu, Sixin, the establishment of Commercial Mediation Alliance between Guangdong, Hong Kong and 
Macao regions’, Shenzhen Business(8th December, 2013)A01
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The Mediation Centre sets up a team of mediators on the recommendations of the Expert 
Committee of China Legal Advice Centre and other professional committees, which include 
famous domestic experts and scholars in various disciplines of law, as well as retired judges, 
prosecutors and lawyers who have rich experience in practice, and influential entrepreneurs in 
the relevant profession. The China Legal Advice Centre is an institution with legal personality, 
while the Mediation Centre is its subsidiary body. Therefore, it is very reasonable that the legal 
advisory services are expanded to include commercial mediation services.  As the China Legal 
Advice Centre has a background in public administration, it is still necessary to consider how its 
Mediation Centre should be marketed.

On 28th June, the “Notice on the establishment of Wenzhou municipal financial mediation 
tribunals on employment disputes” which aimed to set up specific mediation tribunals dealing 
with employment disputes in the financial system, was co-issued by eight institutions, namely; 
Wenzhou Arbitration Committee on Employment Disputes, Municipal Finance and Trade Union, 
Municipal Banking Association , Municipal Insurance Association , Municipal Credit Guarantee 
Association , Municipal Securities and Futures Industry Association , Municipal Small-loan 
Companies Association and Wenzhou Financial Industry Association. These tribunals were 
embedded into the Wenzhou Municipal Finance and Trade Union and various other financial 
industry associations. They are the derivative agencies of Municipal Arbitration Committee on 
Employment Disputes. The Municipal Arbitration Committee on Employment Disputes, Municipal 
Finance and Trade Union and various financial industry associations will assign full or part-time 
experienced arbitrators to cope with the work in these financial mediation tribunals. Wenzhou 
Municipal Financial Mediation Tribunals on Employment Disputes will: guide the employment 
practices in financial industries such as banks, financial guarantees, securities, insurance and 
others, in order to protect the financial industries from employment disputes; deal with the cases 
accepted by Municipal Arbitration Committee on Employment Disputes in terms of employment 
disputes in financial system, and explore new ways to solve employment disputes in the financial 
system. A The establishment of Wenzhou Municipal Financial Mediation Tribunals on Employment 
Disputes is an end-result of the conjunction between the employment disputes solutions and 
financial system, as well as the professionalisation of mediation.

In September, the Shenzhen Mediation Centre on Disputes of Securities and Futures Industry 
started to run, which was co-established by Shenzhen International Arbitration Court along with 
Shenzhen Securities Association, Shenzhen Futures Industry Association and Shenzhen Investment 
Fund. The establishment of the Shenzhen Mediation Centre on Disputes of Securities and Futures 
Industry relied on the co-promotion by both the Shenzhen Bureau of China Securities Regulatory 
Commission and Shenzhen International Arbitration Court. It is the first dispute settlement body 

A  Xu, Qi, Shi, Shichao, ’The establishment of Wenzhou municipal financial mediation tribunals on 
labour disputes’, Zhejiang Daily(1st July, 2013)11
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which closely integrates mediation and arbitration for the capital market in mainland China. 
It is an approved non-profit legal institution, which aims to resolve disputes expeditiously, 
effectively and harmoniously; optimize the development of the financial environment in the 
Qianhai Shenzhen-Hong Kong modern service industry cooperation zone and Shenzhen Special 
Economic Zone; and facilitate the capital market to develop properly. The Mediation Centre is 
guided by the Shenzhen Bureau of CSRC, while the Shenzhen International Arbitration Court, 
Shenzhen Securities Industry Association, Shenzhen Futures Industry Association, Shenzhen 
Investment Funds Association, Shenzhen Stock Exchange and Qianhai Equity Trading Centre are 
the governing units.

On 23rd September, the Mediation Centre held its first plenary meeting in which 30 of the 
first employed mediators were issued letters of appointment. Most of these 30 mediators were 
experienced professionals engaged in securities, futures, and the fund industry in the capital 
market, in addition to some law professors, arbitrators and lawyers with rich experience in the 
settlement of disputes in the capital markets. Liu Xiaochun who is the vice president of Mediation 
Centre, the legal representative, and the general secretary of Shenzhen International Arbitration 
Court, indicated that the unique innovation of the Mediation Centre was that it closely integrated 
the commercial arbitration, professional mediation, industry discipline and administrative 
regulatory bodies, in accordance with the characteristics of China’s capital market and the need of 
financial reforms in Qianhai. When parties reach an agreement during mediation, in order to make 
the agreement enforceable, either of the parties can require the Shenzhen International Arbitration 
Court make a quick decision in light of the arbitration clauses in the mediation agreement and the 
provisions of arbitration rules.

The “Mediation Regulations” followed by the Mediation Centre make references to 
experiences of useful settlement mechanisms used in both the domestic and foreign financial 
markets and it seeks to innovate and improve the mediation process based on the concepts of 
fairness, efficiency, harmonisation and cost. The Mediation Rules insist on a principle of protecting 
the legal rights and interests of small and medium enterprises (SMEs). There is therefore no charge 
for mediations in respect of disputes between SMEs and members of Shenzhen Securities Industry 
Association, Shenzhen Futures Industry Association, Shenzhen Investment Fund Association, 
as well as any disputes between the members. AThe Shenzhen Securities and Futures Industry 
Dispute Mediation Centre provides a new opportunity to develop the professionalisation of dispute 
resolutions in the securities and futures industry. It is an independent mediation mechanism not 
linked to the securities dispute resolution system led by the China Securities Association.

On 21st November, the China (Shanghai) Pilot Free Trade Zone International Commercial 
Combined Mediation Tribunal—Shanghai Intellectual Property Mediation Centre was established 

A  ‘The Shenzhen Mediation Centre on Disputes of Securities and Futures Industry started to operate’, 
<http://www.sccietac.org/main/zxfw/xwtt/news/T119363.shtml>accessed on 15th January, 2014
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on the basis of legal services platform of cultural and creative industry. The Mediation Tribunal 
will build an open and professional platform in order to help enterprises quickly and efficiently 
solve a variety of commercial and intellectual property disputes. The director of Shanghai 
Intellectual Property Bureau, Lv Guoqiang indicated that the diversified mechanism of dispute 
settlement on intellectual property matters had been gradually forming in the pilot free trade 
zone. He said that, in addition to judicial and administrative channels, the free trade zone should 
introduce more third-party independent bodies to resolve intellectual property disputes, such 
as industry associations and mediation organisations; and encourage the parties to deal with 
intellectual property disputes through third-party independent bodies using arbitration, mediation 
and so on. Since China (Shanghai) Pilot Free Trade Zone was established, there have been no 
barriers to resolving intellectual property disputes in terms of enterprises in this region through the 
judicial and administrative paths.

The Pudong New Area People’s Court—Free Trade Zone tribunal was established on 5th 
November and could take up cases about intellectual property. With regard to administrative 
management, a unified body as determined by the Free Trade Zone deals with the administrative 
approval of patents and copyrights involving the application review of patent agency, the licence 
concession of patent advertisement, the registration of foreign publications, etc., while the Industry 
and Commerce Administration Department deals with the administration and enforcement of 
trademarks. With regards to administrative enforcement, the Free Trade Zone will establish a 
comprehensive enforcement agency to centralise powers of enforcement. In the future, the Free 
Trade Zone will create a unified platform to approach the idea of“Three in One”i.e. it will unify 
the administration and enforcement of the trademarks, patents and copyrights. The disputes 
which occur in the Free Trade Zone could be governed by relevant international conventions 
on intellectual property subscribed to by China, as well as China’s existing laws, regulations or 
related policies on intellectual property. A The Free Trade Zone is a new venture with a high degree 
of internationalisation. Therefore, the establishment of an inclusive dispute resolution mechanism 
is essential. The establishment of these specific mediation organisations mentioned above is a 
reflection of the development of mediation, while the introduction of specific mediation training 
institutions mentioned below demonstrates the trend of development of mediation.

On 8th December, the opening ceremony of the Shanghai Kaisheng training centre of 
professional commercial mediation qualification—mediation skills advanced training class (session 
1) was held at Liao Kaiyuan Law Building of Shanghai Jiaotong University. Shanghai Kaisheng 
training centre of professional commercial mediation qualification is a non-profit training school 
which was donated by the Hong Kong Sun Culture Foundation, co-initiated by Shanghai Jiaotong 
University and Shanghai Economic and Commercial Mediation Centre, approved by Shanghai 

A  Wu, Zhendong, ’China (Shanghai) Pilot Free Trade Zone explores diverse mechanism of dispute 
settlement on intellectual property’, <http://news.xinhuanet.com/fortune/2013-11/23/c_118265435.
htm?prolongation=1>accessed on 15th January, 2014
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Municipal Education Commission and Huangpu District education administrative department, 
and registered in Huangpu District civil administration department. The training centre focuses 
on the core module of Professional Commercial Mediation, combining it with other modules such 
as Commercial Mediation Theory, Negotiation Science, Psychology Control, Conflict Management, 
English of Commercial Law, etc. It aims to train professional personnel in Chinese commercial 
mediation approaches to international standards. A These specific training institutions on mediation 
produce large-scale effects in the spreading of the idea of commercial mediation, promote the 
rules of commercial mediation, and impart commercial mediation skills. In addition to the training 
programs provided by disputes resolution organisations and training institutions, colleges and 
universities have also started to train personnel on mediation.

Since Shanghai college of Political Science and law set up a major degree in mediation for 
undergraduates in 2012B, in 2013 Hunan Business College also set up a major degree concerning 
mediation in the School of Law in order to train personnel on mediationC. The mediation industry 
does require specialised personnel. Modern mediation requires the high levels of literacy, 
knowledge and skills of mediators. Additionally, the mediators, who engage in the specific fields 
of commercial mediation, such as construction, copyright, domain names, etc., need to have the 
relevant specialised skills as well. The Universities are worthy of praise for using their initiative in 
adjusting majors to accommodate the demand of the development of mediation. However, the fields 
of mediation are diverse, and include not only the traditional fields of marital disputes and family, 
but also the emerging field of science and technology and the field of professional commercial 
and trade. It is worthwhile furthering study on the issues concerning the breadth of knowledge of 
mediation personnel. Therefore, further observations are needed on how to adjust the education 
of mediation for undergraduates, to approach the special requirements of specific mediations in 
which mediators need specialised background knowledge, as well as considering how the effect of 
formal education and training of the mediation personnel works.

Mediation has become more prominent in the diverse dispute settlement system as the 
mechanisms for it have been developed. On 18th December 2012, the China Supreme Court and 
the China Insurance Regulatory Commission co-issued the “Notice to carry out pilot works on 
establishing mechanisms of combined litigations and mediations on insurance disputes in the parts 
of the country” (Law No.[2012]307), which decided to jointly carry out pilot works on establishing 

A  ‘The opening ceremony of Shanghai Kaisheng training centre of professional commercial mediation 
qualification—mediation skills advanced training class (session 1) was held’, <http://law.sjtu.edu.cn/
Detail16259.aspx>accessed on 15th January, 2014

B  Yi, Rong, ‘Shanghai college of Political Science and law initially set up major concerning mediation 
for undergraduates’, Xinmin Evening News(13th June, 2012)A7; ’Shanghai college of Political 
Science and law initially hold opening ceremony for the new students of the first session of people’s 
mediation subjects of major of law’, <http://www.shanghai.gov.cn/shanghai/node2314/node2315/
node18454/u21ai660996.html>accessed on 16th February, 2014

C  ‘Hunan Business College in 2013 starts to recruit undergraduate students on mediation subjects, 
<http://www.rmtj.org.cn/content.php?id=575>accessed on 16th February, 2014
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mechanisms of combined litigation and mediation on insurance disputes in parts of ChinaA. The 
pilot works have been developing gradually during the year of 2013.

In May, Yunnan Kunming Intermediate People’s Court held the opening and authorisation 
ceremony for their mediation room for combined litigations and mediations on insurance disputes, 
which marked that the mechanisms of combined litigation and mediation on insurance disputes 
in Kunming were officially launched. The Kunming Intermediate People’s Court and the 
Yunnan Insurance Regulatory Commission co-formulated the “Opinions on the establishment 
of mechanisms of combined litigations and mediations on insurance disputes.” The “Opinions” 
required the set up of a “mediation room with regards to combining litigations and mediations on 
insurance disputes” in the Yunnan Insurance Association, Kunming Intermediate People’s Court 
, Wuhua District People’s Court , Panlong District People’s Court , Xishan District People’s 
Courtand Guandu District People’s Court. Meanwhile, Kunming People’s Insurance Mediation 
Committee was required to assign specific mediators to these mediation rooms. Mediation can 
be applied to these types of insurance disputes as follows: disputes on insurance contracts 
between the applicants, insurants and insurance companies; disputes regarding traffic accident 
compensation referring the insurants and insurance companies; other disputes involving insurance 
companies. In accordance with the requirements of dispute settlement, the People’s Court 
actively guide the parties to resolve disputes through the mechanisms of combined litigations 
and mediations on insurance disputes, through assigning a mediator before the case registered to 
court or delegating a mediator after the case has been registered to court, etc. If the parties to the 
insurance dispute achieve a mediation agreement through the mediation held by the Kunming 
Municipal People’s Insurance Mediation Committee and the special invited mediators before the 
case is registered to court, the mediation agreement is deemed to be a civil contract. Once the 
mediators and mediation organisations sign and stamp the mediation agreement, the parties can 
then ask the People’s court (which has jurisdiction) to confirm its effectiveness. B

In July, the Changsha Intermediate People’s Court and Hunan Insurance Association co-
held a conference with regard to launch of mechanisms of combined litigation and mediation 
on insurance disputes in Changsha. The Conference announced the “plans on establishing 
mechanisms of combined litigations and mediations on insurance disputes”. In accordance with 
the plans, the Changsha Intermediate People’s Court and Hunan Insurance Association co-
established a leading group to deal with cases involving combined and mediation on insurance 
disputes, and set up a sub-office as a working body, responsible for the implementation of specific 
tasks. In Changsha, all levels (towns, districts) of People’s Court and the Hunan Insurance 
Industry Associations have set up specialised mediation rooms for cases involving insurance, hired 

A  Wu, Jun, ‘Annual observation on Chinese commercial mediation (2013)’, Beijing Arbitration(83vol.), 
China Legal Publishing House 2013, P33

B  Wang, Wenyang, Wei, Wenjing, ‘the mechanisms of docking litigation and mediation on insurance 
disputes in Kunming was officially launched’, People’s Court Daily(15th May, 2013)01
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industrial experts or non-experts as mediators, and implemented diverse methods of mediation 
such as the combination of pre-trial mediation and industrial mediation, in order to guide the 
parties to properly resolve disputes involving insurance. The Changsha mechanisms of combined 
litigation and mediation on insurance disputes have been developing in full swing since 1st 
August. A 

The Beijing third-class court has vigorously promoted mechanisms of combined litigation 
and mediation on insurance disputes since November. There are four major combinations: pre-
litigation mediation, pre-trial mediation, mid-trial mediation and pre-sentence mediation. Pre-
litigation mediation and pre-trial mediation mean the mediation has been adopted prior to the trial 
starting. However, in respect of cases which are complex, refer to a large amount of money, or are 
impossible to be solved before trail, the court would invite mediators from the Beijing Insurance 
Association as observers, who may offer mid-trial mediation during the trial. Pre-sentence 
mediation means that, with regard to the cases in which the parties have special circumstances, 
the court may invite mediators from the Beijing Insurance Association to provide mediation before 
any Judgment is awarded, in order to eliminate resentment between the parties. B

It was evident that the cities were establishing mechanisms of combined litigation and 
mediation on insurance disputes from their resource allocation on dispute settlement and structure 
of judicial resources. Not only were the mechanisms of combined litigation and mediation 
on insurance disputes established,  insurance disputes were purposefully diverted to these 
mechanisms of combined litigation and mediation. Due to the pilot mechanisms of combined 
litigations and mediations on insurance disputes being initiated by higher authorities, to some 
extent, it may reduce the non-governmental and free-social nature of mediations on insurance 
disputes. Therefore, it is necessary to explore how to establish market-oriented and free-social 
mechanisms of docking litigation and mediation on insurance disputes.

In addition to the mechanisms of combined litigations and mediations on insurance disputes 
mentioned as above, the Shanghai Higher People’s Court and Shanghai Municipal Tourism 
Administration co-hosted the signing ceremony for the Shanghai mechanism of combined 
litigations and mediations on tourism disputes on December 27th. At the same time, the “circuit 
justice points” and mediation centre on tourism disputes were established. In accordance with 
the combined mechanism, the court set up a special mediation panel on tourism disputes, the 
Tourism Quality Supervision Agency, or district and county Tourism Bureau set up circuit 
justice points on tourism disputes; whilst the Tourism Bureau set up a mediation room on tourism 

A  Zeng, Yan, Xiang, Haifeng, Hu, Donghua, ‘Changsha launched mechanisms of docking litigation 
and mediation on insurance disputes’, People’s Court Daily(29th July, 2013)04; Li, Guangjun, Xiang, 
Haifeng, Hu, Donghua, ’Solve disputes on insurance with the way of saving time, saving energy and 
saving money’, Changsha Evening News(30th July, 2013)A3

B  Luo, Qianwen, ‘Beijing court has vigorously promoted mechanisms of docking litigation and 
mediation on insurance disputes’, Beijing Morning Post(25th November, 2013)08
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disputes for combined litigation and mediation in the court centre. The combining of litigation and 
mediation can guide and encourage the parties to choose mediation to resolve tourism disputes, 
and encourage the Tourism Quality Supervision Agency or relevant mediation organisations to 
implement the work done by the Centre on combined litigations and mediations of the People’s 
court. It can also ensure the implementation of combined litigation and mediation agreements 
through reviewing and enforcing the agreement achieved by mediation. Once the mediation 
agreement is signed after a mediation held by the Tourism Quality Supervision Agency, the parties 
can mutually request the court confirm it. Since the court confirms the validity of the mediation 
agreement in light of the law, if one of the parties refuses to adhere to it, in whole or in part, the 
other party is entitled to request enforcement. A

The Mediation Centre of China Council for the Promotion of International Trade (CCPIT) 
has been promoting the internationalization of Chinese commercial mediation. On 20th May, 
CCPIT Mediation Centre and the Italy-China Chamber of Commerce co-hosted a ceremony for 
renewing the cooperation agreement on Italy-China Business Mediation Centre at Italian Embassy 
Cultural Centre. The Minister of CCPIT Legal Department, Vice Chairman of CCPIT Mediation 
Centre, Xu Wei, and the Chairman of the China-Italy Chamber of Commerce, Mr. Mario Zanone 
Poma, acting as representatives of both parties, signed the new cooperation agreement. The Italian 
Ambassador, Mr. Alberto Bradanini, witnessed the renewal of the ceremony. The Italy-China 
Business Mediation Centre (ICBMC), which is the joint mediation agency to solve and commercial 
disputes between Chinese and Italian companies, was established on the basis of the cooperation 
agreement signed in December 2004 between CCPIT Conciliation Centre, Italy-China Chamber 
of Commerce and the Chamber of Arbitration of Milan. The Mediation Centre (ICBMC) has two 
separate secretariats in Beijing and Milan, which accept applications for mediation from parties 
and co-manage mediation procedures according to the regulations of the Italy-China commercial 
mediation centre. B

On 31st July, the CCPIT Mediation Centre held the 3rd forum in Beijing on the topic of 
“commercial mediation: a new way to resolve bilateral trade disputes—forum of some countries’ 
Embassy Economic and Commercial Office”. Economic and Commercial Counselor of the 
Romanian Embassy, Marius Roman and Mihai Cristescu, the Austrian Embassy First Secretary, 
Verena Vogl, the Indonesian Embassy First secretary, Rokhmaj Hidayah, and the lawyer from the 
German Embassy Commercial Office, Bichat Thomas, were invited to the forum. In the forum, the 
General Secretary of the Mediation Centre, Wang Chengjie, analyzed the current domestic and 
foreign situation on commercial mediation, and explained the support for commercial mediation in 

A  Wei, Jianping, Huang, Xiaotao, ‘Shanghai launched the mechanism of docking litigations and 
mediations on tourism disputes’, People’s Court Daily(31st December, 2013)01 

B  ‘Ceremony for renewing cooperation agreement on Italy-China Business Mediation Centre was hold 
at Italian Embassy Cultural Centre’, <http://adr.ccpit.org/newsInfo.aspx?t1=21&t2=0&t3=0&id=926>
accessed on 15th January, 2014
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respect of the legislation and justice. Then, he introduced the concept of the mediation centre in 
relation to its history, domestic network, international cooperation platform, the recent mediation 
cases and the position of judicial recognition on mediation. Finally, he highlighted the advantages 
and characteristics of commercial mediation as one of the four major models of dispute resolution 
in commercial disputes with foreign elements. The mediator, Ms. Wang Fang, introduced the 
specific working process of mediation centres according to everyday practice; the precautions to 
take when accepting the complaints in order to improve work efficiency; how to prevent risks in the 
contract; etc. The representatives from various Economic and Commercial Office and the staff from 
the Mediation Centre shared examples of the typical cases which they had encountered when they 
received complaints from their home country and Chinese party concerning commercial disputes 
with foreign elements. The General Secretary, Wang Chengjie, listened carefully to the questions 
from officials and gave detailed and professional advice. 

The staff from various embassies indicated that embassies played an important role in dealing 
with complaints in which the party is from their home country. However, due to inadequate staff, 
lack professional knowledge and other reasons, the embassies could not provide the parties with 
a timely and efficient commercial mediation service.. Since participating in this forum the staff 
from embassies , have both a macro and micro visual picture on commercial mediation as an 
efficient and flexible dispute resolution. The staff of the Mediation Centre and the representatives 
of embassies participating in the forum had useful exchanges. They reached a lot of agreements 
on the establishment of cooperation between the mediation centre and the relevant mediation 
agencies of embassies, as well as the combining of litigation and mediation with embassies, the 
forming of fixed resources for mediation cases and the handling of mediation cases, etc. A

The CCPIT Mediation Centre has been focusing on civil and commercial mediation to resolve 
disputes involving foreign or multinational elements, in order to serve more foreign-funded 
enterprises and foreign enterprises. The activities, both renewing the cooperation agreement on 
Italy-China Business Mediation Centre and holding forum for staff of the Embassy Economic and 
Commercial Office, are intended to promote commercial mediation in China and further explore 
the source of Chinese commercial mediation cases, thereby promoting the economy and trade 
through a friendly settlement of commercial disputes. 

To summarise, these activities held by the CCPIT Mediation Centre mentioned above, 
are of great benefit to the internationalization of Chinese commercial mediation services and 
the mediation resolution of disputes involving foreign elements. Additionally, some Chinese 
organisations on dispute resolution and legal service also actively participate in the promotional 
activities of dispute settlement in overseas. For example, the forum on the topic of “the changes 

A  ‘Mediation Centre held the 3rd forum in Beijing on the topic of “commercial mediation: a new way 
to resolve bilateral trade disputes—forum of some countries’ Embassy Economic and Commercial 
Office”’, <http://adr.ccpit.org/newsInfo.aspx?t1=21&t2=0&t3=0&id=975>accessed on 15th January, 
2014
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of the mediation in Hong Kong—the new Mediation regulations and the latest development”, 
funded by the HKSAR Government, along with Mediation Helpline Office as sponsor, was held 
at the Hong Kong International Arbitration Centre on 17th December. Shanghai Economic and 
Commercial Mediation Centre and Huizhou Bar Association participated in the forum. A

Some other mediation agencies have also been steadily progressing on aspects of their 
operations and community involvement. In October, the Securities Association of China recruited 
74 more mediators. This extra recruitment focused on professionals who were intended to engage 
in the mediation industry of securities disputes with candidates being selected from law firms, 
universities and research institutes. Since the extra recruitment, the proportion of mediators from 
the securities companies and other industries has declined, while the proportion of professional 
lawyers and legal experts has increased. The structure of the team of mediators was more well 
rounded, and the credibility and attraction of the industrial mediation mechanism for securities 
disputes would be further improved. Since the extra recruitment, the Securities Association 
of China has recruited 199 mediators of securities disputes throughout the country, including 
105 mediators from securities companies, 34 mediators from law firms, 28 mediators from local 
associations, 32 mediators from the regulatory authorities, colleges and universities, and other 
fields. B

In May, the Chinese National People’s Mediators Association, the China Consumer 
Association and the Baidu Online Network Technology (Beijing) Co., Ltd. co-issued the “Plan on 
protecting the interests of Baidu users”. The program was a search engine users’ rights protection 
system. It built a completed and secure environment for consumers, so that the users can quickly 
obtain consumer rights protection through formal and systematic processes, and reduce losses, in 
order to better protect the internet users’ rights, meanwhile, to enhance consumers’ confidence to 
use network, and promote the sound development of the overall internet industry. If the registered 
users suffered from fraud or counterfeiting resulting in actual losses due to them clicking on the 
“sponsored links” on Baidu’s website, the users can obtain a certain amount of compensation. 
Meanwhile, in order to more properly respond to the disputes between consumers and enterprises 
with Baidu promotion identity [links from the Baidu website], the Baidu People’s Mediation 
Committee was established in accordance with the guidance of the Chinese National People’s 
Mediation Association and China Internet Society of People’s Mediation Committee. 

A  ‘The director of SCMC, Zhang Wei, was invited to attend the forum on the topic of  “the changes of the 
mediation in Hong Kong—the new Mediation regulations and and the latest development”’, <http://
www.scmc.org.cn/news_content.aspx?NID=190>accessed on 15th January, 2014; ’I will be invited 
to attend the forum on the topic of “the changes of the mediation in Hong Kong—the new Mediation 
regulations and and the latest development”’,< http://www.hzlawyers.cn/shownews.aspx?id=4090> 
accessed on 15th January, 2014

B   Hou, Jiening, ’74 professional mediators joined into the mediation team on the securities disputes of 
China Securities Association’, Securities Daily(14th October, 2013)A2



— 57 —

Annual Review on Commercial Mediation <<<

In August, Baidu Company comprehensively upgraded the “Plan on protecting the interests 
of Baidu users”: if the users suffered losses due to counterfeit, fraud and so on when they used 
Baidu search, Baidu would provide an unlimited “full refund” pre-protection as long as the user 
provided relevant evidence. A

If the mediation organisations are involved in a new dispute settlement, and establish a 
mechanism of remedying rights, it is significant in promoting the concept of mediation and dispute 
resolution in particular fields. 

3. Seminars and training 

Seminars and training are the important in exploring the development of intelligence in 
commercial mediation and promoting the practical skills of commercial mediation. During 2013, 
China invested heavily in seminars and training for commercial mediation. 

Regional commercial mediation forums have an influential attendance list. On 27th April, the 
1st “Beijing Mediation Forum” was held at the Renmin University of China. More than 150 people 
made up of  delegates of Beijing the legal profession, business circles, industrial organisations and 
various mediation bodies, gathered together to discuss the theme of “Promotion of the mediation 
concept, exchanging of experiences in mediation, sharing of mediation skills, and building 
mediator teams”. The deputy director of the Supreme Court Justice Reform Office, Jiang Huiling, 
gave a keynote speech on the topic of “The development and challenge of Chinese mediation 
industry”. The vice-chancellor of China Securities Association, Ge Weiping, gave a presentation 
on the topic of “improving the mediation mechanisms of securities industry and protecting the 
legal rights of investors”. The delegates in the forum launched an in-depth discussion on the 
issues of “The practice and discussion of mechanism of combined litigation and mediation”, “The 
status and trends of commercial mediation, along with problems and challenges”, “The creation 
and practice of mediation mechanisms in the financial industry”, “The career and training of 
mediators”, etc. Beijing mediation forum was co-sponsored by Beijing Arbitration Commission 
Mediation Centre and fifteen other members of the Beijing Mediation Alliance. B It is expected that 
the impact of Beijing mediation forum would be further enhanced, due to the attendance of the 
members of the Beijing Mediation Alliance. 

A  ‘Plan on protecting the interests of Baidu users’,  <http://baike.baidu.com/link?url= 
44nCEcZQ9ejP5b9OZ__dnhVXiqIO2atk_vDWO-MwbmdgxE4ZBgTFD43ItEZsoiJfKOFo6JCU00C
AT3PiUqiIRK>accessed on 15th January, 2014; ’The press conference of the establishment of ’Baidu 
“Plan on protecting the interests of Baidu users” namely Baidu People’s Mediation Committee’, 
<http://www.netmvp.cn/static/article/2013/05/5786.html>accessed on 15th January, 2014

B ‘The opening of the 1st Beijing Mediation Forum’, <http://www.askci.com/news/20130506/ 
114622182573669.shtml>accessed on 15th January, 2014
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In the south, the Shenzhen Arbitration Commission, the Shenzhen Municipal Finance 
Office, the Shenzhen Banking Regulatory Bureau, the Shenzhen Banking Association and other 
institutions jointly launched the “Shenzhen (Qianhai) Finance and Law Forum” in December 
2012, which included various banks, insurance companies, trust companies and other financial 
companies, as well as the experts and academics from universities and financial lawyers, etc. 
The forum aimed to: understand the legal practices of the financial market in Shenzhen with an 
all-round, multi-level and in-depth analysis of the basis of the joint efforts made by various 
institutions; promote the information communication and professional exchange of legal affairs 
of financial institutions in Shenzhen and; maintain operational requirements and legal rights of 
financial institutions in order to provide theoretical support to the courts and alternative dispute 
resolution organisations and administrative agencies and the high-level legal guidance to assist 
with the construction of Shenzhen into a powerful financial city and the financial innovation in 
Qianhai. A

The Shenzhen (Qianhai) Finance and Law Forum invited industrial experts to research and 
discuss the issues of the disputed cases and legal practices involving the financial industries of 
securities, insurances, funds, futures and others, in order to contribute to the healthy development 
of the whole finance industry and the financial innovation in Qianhai. During the year of 2013, 
Shenzhen (Qianhai) Finance and Law Forum held the third seminar, focusing on the financial 
disputes settlement in the banking industry, the improvement of the dispute settlement mechanism 
on investor protection and customer complaint, and the establishment of a mechanism for investor 
protection and customer satisfaction. BBoth financial businesses and financial disputes are very 
complex and specific. However, if relevant disputes could be solved through a private dispute 
settlement mechanism, it could not only satisfy the professional requirements but also better 
protect the parties’ privacy.

International commercial mediation conferences have continuously promoted the exchange 
and cooperation between Chinese commercial mediation organisations and international methods. 
On 20th May, the seminar of “China-Italy commercial dispute settlement” was held after the 
ceremony for renewing the cooperation agreement on the Italy-China Business Mediation Centre. 
In the seminar, the general secretary of CCPIT Mediation Centre, Wang Chengjie, delivered a 
speech entitled “The impact of cultural differences on international commercial mediation and 
the development of mediation in China”; the senior mediator of the China-Italy Commercial 
Mediation Centre and the law professor at the University of Venice, Renzo Cavalieri, introduced 
the China-Italy commercial relationship and the dispute settlement method; the vice-chairman of 

A   Fan, Jingrong, ’Shenzhen (Qianhai) Finance and Law Forum was established’, Shenzhen Special 
Zone Daily(7th December, 2013)A19

B   Bao, Li, ‘Shenzhen (Qianhai) Finance and Law Forum has held the third colloquium’, Shenzhen 
Business(13th August, 2013)A05; Bao, Li, Fan, Qijuan, ’Shenzhen (Qianhai) Finance and Law Forum 
has held the forth colloquium’, Shenzhen Business(16th November, 2013)A07
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the Italy-China Chamber of Commerce, Sara Marchetta, introduced commercial dispute resolution 
practice through the way of cases; the deputy general secretary of CCPIT Mediation Centre, Cheng 
Hui, introduced all the seminar attendees to the China-Italy joint commercial mediation method, 
mediation rules and working procedure. A 

On the afternoon of 3rd June, following an invitation from the chairman of Federation of 
Israeli Chamber of Commerce (FICC), Uriel Lynn, the vice Chairman of CCPIT, Dong Songgen, 
lead the working group of legislation research on arbitration and mediation in a visit to the FICC 
and its Arbitration Court, and co-organised the “Seminar on China-Israel commercial arbitration 
and dispute settlement”. The meeting was chaired by the minister of FICC Legal Department, 
Ms. Shoshana. The chairman of FICC, Uriel Lynn, the Chairman of FICC Arbitration Court, Dan 
Abel, and the deputy director of Legislative Affairs Commission of the NPC Standing Committee, 
Wang Shengming, delivered greetings respectively. The chairman of the Israel National Committee 
of the International Chamber of Commerce, retired Major General, Aurum Thatcher, introduced 
the establishment and development of Israel-Palestine Arbitration Centre and its important role 
in resolving the Israeli-Palestinian bilateral conflict. The chairman of Arbitration Committee of 
the Israel Bar Association, Ruien Sethi, introduced Israel’s arbitration system and its legislative 
situation, changes, implementation and so on. The deputy general secretary of the Chinese 
International Economic and Trade Arbitration Commission, Li Hu, introduced the meeting 
attendees to the characteristics and arbitration practice of the Chinese International Economic 
and Trade Arbitration Commission. The Minister of the CCPIT Legal Affairs Department, Xu Wei, 
introduced the various areas of the CCPIT legal affairs department. The delegates from both sides 
communicated efficiently and discussed some specific issues such as the use of substantive laws 
in practice, the delivery of efficient mediation services to resolve disputes between SMEs of two 
countries, and the future development of mandatory mediation. The seminar was active and fruitful 
in that both sides agreed to establish a mechanism in the future for making contact to conduct 
routine business; strengthen cooperation in the field of mediation and arbitration; maintain regular 
communication and establish long-term cooperation on the aspects of information communication, 
complaint transfer, dispute settlement, etc. The commercial counsellor of the Chinese Embassy in 
Israel, Huming, the officer of Economic and Commercial Office, Zhang Yong-Hui, were also in 
attendance. B

On 25th September, the “International seminar on banking consumer rights protection” co-
organised by the China Banking Regulatory Commission and the World Bank was held in Beijing. 

A  ‘The ceremony for renewing cooperation agreement on Italy-China Business Mediation Centre was 
hold at Italian Embassy Cultural Centre’, <http://adr.ccpit.org/newsInfo.aspx?t1=21&t2=0&t3=0&id
=926>accessed on 15th January, 2014

B  ‘Colloquium on China-Israel commercial arbitration and dispute settlement was hold at Tel Aviv of 
Israel’, <http://adr.ccpit.org/newsInfo.aspx?t1=21&t2=0&t3=0&id=947>accessed on 15th January, 
2014
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The Vice Chairman of China Banking Regulatory Commission, Guo Ligen, the director of China, 
Mongolia and South Korea bureau of World Bank, Mr. Klaus Roland, and the chief adviser of 
CBRC, Mr. Sheng Liantao, attended the seminar and gave speeches. The experts and officials from 
the World Bank, national regulatory sectors and multinational banks, and related personnel of the 
NDRC, the Ministry of Finance, the People’s Bank, other relevant ministries and various banking 
institutions, also attended the seminar. This seminar aimed to strengthen communication and 
exchange with international professional organisations and their experts on protecting financial 
consumer rights; enhance understanding and learning of international practices on protecting 
financial consumer rights; renew ideas; open minds; and improve the Chinese government’s and 
banks’ strategic thinking and management level in terms of strengthening banking consumer 
protection. Meanwhile, the seminar introduced and publicized China’s achievements and 
experience in protecting banking consumer rights to the foreign experts and officials. The seminar 
engaged in detailed discussion on five primary issues, namely “the protection of financial 
consumer rights and the stability of financial market”, “the framework of banking consumer 
protection”, " the education system of banking consumers”, “the dispute settlement mechanism for 
banking consumers” and “the product review and information disclosure”. A

On 11th December, the “International seminar on China-Germany Financial Dispute 
Resolution practice” co-hosted by the China Securities Association and the German Agency 
for International Cooperation was held in Beijing. The China Securities Association carries out 
its dispute resolution work with the following characteristics:  “unified coordination, territorial 
mediation”, “combining online applications with other ways, in order to allow investors to apply for 
mediation quickly and easily ”, “establishing a simple and easy mediation procedure, promoting 
mediation efficiency”, “protection of investors’ legal rights, reduction of the cost in safeguarding 
investors’ rights” and “encouraging mediation innovation, and advocating the compromise 
initiative” and so on. The next step for the China Securities Association would be to; establish 
specific funding for securities dispute settlements to provide a long term guarantee for the 
mechanism of settling securities disputes; enhance the mechanism of “the combining of litigation 
and mediation, arbitration and mediation, petition and mediation”; and promote the work on 
securities dispute settlement through measures such as making efforts to enhance the credibility, 
influence, and legal force of industrial mediation , in order to make mediation the main channel to 
solve industrial disputes within three to five years. The director of the Investor Protection Bureau 
of China Securities Regulatory Commission, Mr. Li Liang, gave a speech entitled “the securities 
dispute settlement and investor protection” in the seminar. He pointed out that the establishment 
of a diverse dispute settlement mechanism was an important part of investor protection. As a 
matter of fact, investor protection was, to a degree, an inter-requirement of capitalist civilization 

A  ‘International colloquium on banking consumer rights protection was held in Beijing’, <http://www.
chinadaily.com.cn/micro-reading/dzh/2013-09-25/content_10191680.html>accessed on 15th January 
2014
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when the capital market developed, namely respecting property rights, protecting property rights, 
and safeguarding investors’ legal rights. 

The vice chancellor of China Securities Association, Mr. Chen Ziqiang, stated in the seminar 
that the Association would, in according to “Securities Act”, focus on protecting the interests 
of investors, continue to play to its self-management and professional strengths; learn from 
international experience; enhance communication in the industry; further guide and support 
the local securities associations and their partners to carry out work on dispute resolution and 
complaint handling; improve the dispute mediation mechanism for the securities industry; promote 
the combining of litigation and mediation, arbitration and mediation, petition and mediation and; 
improve the professional quality of mediators, in order to improve the quality and efficiency of 
mediation. 

More than 200 delegates from the Supreme People’s Court, the China Securities Regulatory 
Commission, the Beijing Arbitration Commission, the Beijing Insurance Association and some 
local securities associations, securities firms, law firms, universities attended this seminar. The 
experts and scholars from China and Germany discussed three topics, namely “professionalism 
of mediators in financial dispute”, “the advantages of financial industry associations carrying on 
dispute mediation” and “the combining of litigation and mediation, arbitration and mediation, 
petition and mediation”. A

The activities held by the professional mediation group of the Beijing Arbitration Commission 
had their own characteristics. On 30th August, the Beijing Arbitration Commission held the 1st 
of its 2013activity sessions for the Professional Mediation Team. This activity set up the theme of 
“the theory and practical operation of the skill about ‘expanding the mediation pie’”B, which was 
chaired by the arbitrator of the Beijing Arbitration Commission, Mr. Yang Zaixue. As the leader 
of the professional mediation team, Mr. Yang Zaixue re-confirmed the aim of establishing the 
professional mediation group was in order to meet the current development of mediation in Beijing 
and deal with the overall planning of the professional mediation team. . Meanwhile, the general 
secretary of Beijing Arbitration Commission, Lin Zhiwei, gave a supplementary explanation on the 
planning of the professional mediation team’s activities and developing trends. The arbitrator of 
Beijing Arbitration Commission, Mr. Guo Yuzhong, shared his experience of mediation concerning 
the theme of “the application of the skill about ‘expanding the mediation pie’ in practice 
cases”. Mr. Yang Zaixue made comments in accordance with his years of practical experience in 
arbitration and mediation. Then, the mediators attending the seminar shared their mediation cases 
in accordance with Mr. Guo Yuzhong’s speech, and had an intensive discussion on the relationship 

A  Cheng, Dan, ’China Securities Association would establish a specific funding on securities dispute 
settlement’, <http://www.ccstock.cn/fund/jijindongtai/2013-12-12/A1401211.html>accessed on 15th 
January 2014

B  Turn of phrase – meaning expanding all aspects of mediation to reach more industries and expanding the areas 
which it already deals with so everyone ’can have a bigger slice of the pie’. 
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and application between the fundamental elements of mediation and the skills required. Dr. Xu 
Zhaoqing from Baker & McKenzie Law Firm shared with the participants relevant experiences in 
arbitration and independent mediation in Taiwan. A

On 27th December, the Beijing Arbitration Commission held its 2nd 2013 activity session for 
the professional mediation team on the theme of “the procedure of mediation cases in practice”. 
The deputy general secretary of Beijing Arbitration Commission, Chen Fuyong, delivered the 
annual work report on the development of various businesses of the Beijing Arbitration Commission 
Mediation Centre in the year of 2013; introduced the development of mediation in the Mediation 
Centre; analyzed the challenges which the mediation centre and mediators may meet when 
independent mediation developed under the current social and legal environment. The mediator of 
Beijing Arbitration Commission Mediation Centre, Mr. Sun Jilu, analyzed his successful mediation 
cases, and shared his experience with the participants on “how to get the parties to willingly 
accept mediation”. In his opinion, the primary task of the mediator when carrying out a mediation 
was to fully prepare for case, resolve disputes between the parties with understanding, and 
mention the risks if necessary. The mediator of Beijing Arbitration Commission Mediation Centre, 
Mr. Zhao Hang, in accordance with his years of practical experience in arbitration and mediation 
and understanding on the idea and technology of modern commercial mediation, shared with the 
participants his experience in how to quickly win the trust of the parties in commercial mediation, 
and emphasized the importance to the mediators of drafting professional CVs and perfecting the 
art of ensuring that the mediation runs to schedule when dealing with commercial mediations. The 
chair of this activity, Mr. Peng Lisong, also shared with the participants his experience in how to 
obtain success when handling mediation cases. B

The professional mediation group activities held by Beijing Arbitration Commission provided 
the mediation industry with a platform by which practical experience in arbitration and mediation 
could be adequately shared. It was beneficial in improving the mediation level of arbitrators and 
mediators, summarised and promoted effective mediation experiences and methods, and enhanced 
professional standards of mediation. Meanwhile, the openness of professional mediation group 
activities would attract more personnel who paid attention to arbitration and mediation to get 
involved. It is worthwhile for the industrial mediation agencies to learn and promote the models 
arising from the specific themes used in the professional mediation group’s activities. 

The training programmes for commercial dispute mediators are diverse. From 10th to 11th 

October, the China Securities Association held the 3rd training session in Beijing for mediators 

A ‘2013 the 1st session activities of professional mediation team of Beijing Arbitration Commission 
was held successfully’, < http://www.bjac.org.cn/news/view.asp?id=2295&title=&cataid=1>accessed 
on15th January 2014

B  ‘2013 the 2nd session activities of professional mediation team of Beijing Arbitration Commission 
was held successfully’, <http://www.bjac.org.cn/news/view.asp?id=2372>accessed on 15th January 
2014
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of securities disputes. More than 80 mediators of securities disputes across the country and 
relevant staff from local associations participated in the training. The vice chancellor of the 
China Securities Association, Ge Weping, introduced the establishment and development of 
the securities dispute settlement mechanism in the China Securities Association, as well as the 
achievements on the work of the combining of litigation and mediation, arbitration and mediation, 
petition and mediation, he also pointed out that mediators played an important role in mediation 
on securities disputes. The deputy director of China Securities Regulatory Commission Petition 
Office, Li Zhaohui, introduced the basic situation of the securities regulatory authorities in 
dealing with complaints, and analysed the feasibility and channels of removing the pressure of 
dealing with complaints from the Regulatory Office through industrial mediation. The China 
Securities Regulatory Commission Investor Protection Bureau, Miss Du Juan, introduced the 
importance of industrial mediation in protecting securities investors, and the other countries’ 
experience of protecting investors through mediation, as well as the status and prospect of the 
combination between the “12386 hotline” handling complaints mechanism recently launched by 
the Securities Regulatory Commission, and industrial mediation mechanisms. The director of the 
Renmin University of China Dispute Resolution Research Centre, Professor Fan Yu, introduced 
the basic concepts of mediation and the diversification of dispute settlement mechanism, along 
with the latest developments at home and abroad, and analysed the function and code of conduct 
of professional lawyers in mediation. The Beijing Arbitration Commission Mediation Centre, Mr. 
Zhang Haoliang and Mr. Xu Jie, explained the concept and techniques used in modern commercial 
mediation. The director of the office of Insurance Contract Dispute Mediation Committee of 
Beijing Insurance Association, Zheng Mingjuan, introduced the skills required in financial dispute 
mediations on the basis of the analysis of insurance contract dispute mediation cases. The director 
of Securities Dispute Mediation Centre of the China Securities Association, Mr. Tan Zhiqi, 
introduced the work of the China Securities Association on securities disputes mediations, on the 
aspects of organisational framework, working mechanism, work procedure, as well as the methods 
of managing securities dispute mediators and the requirements of quality personnel. A

From 18th to 20th October, the China Legal Advice Centre held its 1st training for mediators. 
Lectures were delivered by the director of the Comprehensive Management Bureau of the Central 
Political and Law Commission, Tian Dazhong, the officer of Judicial Reform Office of the Supreme 
Court, Long Fei,  The director of the Renmin University of China Dispute Resolution Research 
Centre, Professor Fan Yu, the judge of the Supreme Court , Feng Qiang, the former general 
secretary of China International Chamber of Commerce Mediation Centre General, Mu Zili, the 
general secretary of Beijing Mediation Alliance, Guo Yuzhong, and other professionals.. More than 
40 legal professionals from across the legal profession, jurisprudential circle and practice circle 

A  ‘The China Securities Association held the 3rd training for mediators on securities disputes’, <http://
www.sac.net.cn/ljxh/xhgzdt/201310/t20131011_70016.html>acessed on 15th January 2014
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participated in the training. A

From 23rd to 25th October, the Insurance Contract Disputes Mediation Committee of 
Beijing Insurance Association organised the 2013 Mediators Training. The deputy director of 
Beijing Insurance Regulatory Bureau Inspection Department, Cui Yuan, the general secretary 
of Beijing Mediate Alliance, Guo Yuzhong, the president of Beijing Chaoyang District People’s 
Court, Li Youguang, and other professionals, delivered lectures on the topics of “how to deal 
with complaints”, “regulating mediation procedure and improving communication skills” and 
“maximising honesty. re-forging relationships”. More than 100 mediators and related personnel 
attended the training, some of who were already involved in the Beijing insurance industry, and 
some who were not yet. B

On 14th November, the China CCPIT / China Chamber of International Commerce Electronic 
Information Industry Sub-Council E-Commerce Mediation Centre organised the 1st mediator 
training session. The deputy minister of the CCPIT Legal Department and the general secretary 
of the Mediation Centre, Wang Chengjie, introduced the new international development trend 
of mediation, and the practice and the latest development of mediation in China in recent years. 
Wang Chengjie pointed out that, according to the characteristics of the e-commerce industry, it 
should develop dispute resolutions in line with these characteristics and explore industrial and 
specific dispute resolution. The partner of Beijing Jingze law firm and the senior mediators of the 
CCPIT / China Chamber of International Commerce, He Guicai, introduced the mediator’s work 
skills and his knowledge on the current development of mediation industry. The deputy secretary 
of the E-commerce Mediation Centre, Guo Chenglong, introduced the regulations and rules of 
e-commerce mediation. The training also demonstrated the operation of an online mediation 
system for e-commerce disputes. A total of 18 people attended the training, including some of the 
current mediators and staff of the E-Commerce Mediation Centre. Both the procedural regulations 
and professional fields involved in commercial mediation require high quality mediators. The 
training for mediators is significant in promoting the level of mediation services in mediation 
institutions, as well as an important platform for mediators to progress.  

4. Important cases

Commercial mediation procedure is non-disclosable, which respects the privacy and 
confidentiality of parties. However, in 2013, there were some commercial mediation cases which 
have such a significant impact that they may be disclosed. 

A  ‘China Legal Advice Centre successfully held the 1st training for mediators’, <http://www.chinalaw.
org.cn/html/bsfc/6992.html>accessed on 13th February 2014

B  Su, Changchun, ’Beijing Insurance Association organised training for mediators’, Beijing 
Business(13th November 2013)E2



— 65 —

Annual Review on Commercial Mediation <<<

In August 2010, the Beijing High Court accepted and heard the music copyright series 
of cases between the four international record companies - (1) Universal Music co Ltd: (2) 
Warner Music Co. Ltd, (3) Sony Music Entertainment Hong Kong Co. Ltd, (4) Gold Typhoon 
Entertainment Co. Ltd and (1) Beijing Sohu Internet Information Service Co. Ltd. and (2) Beijing 
Sogou Information Service Co., Ltd. This case is a stereotypically important case, involving a 
large amount of money, great international impact, and complicated legal issues. The mediation 
panel considered that, although the case could be settled quickly through direct judicial decision, 
the dispute could not be solved thoroughly and the decision may increase the years of grievance 
between the parties and even damage the interests of hundreds of millions internet users because 
the song owners had tens of thousands of songs, and there were uncountable related songs linked 
by the Sogou website. In this case, the judging panel entrusted the Mediation Centre to take the 
mediation by means of the entrusted mediation mechanisms co-established by the Beijing High 
Court and China Internet Association Mediation Centre.

The mediators of the Mediation Centre accurately grasp the facts of the case through 
understanding the background of the case and interviewing the parties and their agents. The 
mediator then swiftly contacted the four record companies and the senior manager of Sohu 
and Sogou. The mediator was aware of the possibility of reconciliation. The Mediation Centre 
immediately gave feedback to the judging panel. In the next two years, the judging panel and 
mediator held diverse mediations such as: the mediator inviting the parties to ‘face to face’ 
discussions in the Mediation Centre, mediation by telephone, mediation in the parties’ offices, 
etc., so that the desire to reach reconciliation of each of the parties increased gradually and their 
differences shrunk through repeated mediations. Since all of the four record companies were 
members of the IFPI, the mediation decisions were being decided by their headquarters located 
in the US resulting in each item taking a considerable amount of time to confirm. In the course 
of the mediation, both parties had a greater divergence in respect of certain terms. The judging 
panel mediated several times on interpretation of the  and explained its reasons. After unremitting 
efforts, the parties finally reached a cooperation agreement on the basis of considering long-term 
perspectives and seeking common ground while reserving differences. On 28th February 2013, 
the four international record companies of the Universal Music co., Ltd, Warner Music Co., Ltd, 
Sony Music Entertainment Hong Kong Co. Ltd, Gold Typhoon Entertainment Co. Ltd and Beijing 
Sohu Internet Information Service Co. Ltd., Beijing Sogou Information Service Co. Ltd. signed the 
settlement agreement on the music copyright series of cases at the Beijing High Court.

The settlement agreement confirmed: that both parties will co-engage in the innovation of an 
operational model and copyright protection system concerning internet music, and embarked on 
a full cooperation by signing a cooperation agreement and an anti-piracy agreement; that none of 
the four major record companies would lodge an appeal; the Sogou Co. Ltd. would invest a sum 
of money to be used to support the anti-piracy fund of International Federation of Phonographic 
Industry (IFPI). So far, the big copyright case which involved 105 popular songs and 54 million 



— 66 —

Commercial Dispute Resolution in China: An Annual Review and Preview (2014)<<<

Yuan had been resolved perfectly. Meanwhile, Sogou Co. Ltd. made another agreement with the 
four major record companies that Sogou Co. Ltd. would pay for copyrights and that the four major 
record companies would authorise Sogou to upload all catalogues of their current songs and new 
catalogues of their upcoming songs; the network users can directly play online and download songs 
from Sogou’s website for free. The successful mediation of this case is an important precedent for 
protecting music copyright. The years of copyright disputes between the Sohu Co. Ltd., Sogou Co. 
Ltd. and the four major record companies were completely solved, so the hundreds of millions of 
Internet users can now obtain genuine songs from Sogou’s website. A

In June, the CCPIT Mediation Centre, commissioned by the Beijing Chaoyang District 
People’s Court, successfully mediated disputes on private lending where 46 plaintiffs accused 
the same defendant, involving a claim amount of 8.36 million Yuan. Since the Mediation Centre 
received the commission from the court, it immediately carried out the relevant work. At the 
beginning the plaintiffs and the defendant did not understand the model of “the combining 
of litigation and mediation”. However, after patient explaining and persuasion by staff of the 
Mediation Centre, the parties eliminated their scruples and changed their attitude to cooperate 
with the Centre. With the authority of the parties, the deputy minister of the legal department 
of the CCPIT and the general secretary of the Mediation Centre, Wang Chengjie, the deputy 
director of the secretariat of the Mediation Centre, Yang Xiaolei, were appointed as mediators to 
mediate these cases in Chaoyang Court. During the early stages of the mediation, the staff of the 
Mediation Centre detected problems with the materials in these cases very early on, and asked 
the parties make a correction in time. On the day of the mediation, everything went smoothly. The 
parties achieved an agreement, signed the mediation transcripts and the “mediation agreement” 
within one day. The Chaoyang District People’s Court issued and served the parties with a 
“civil mediation agreement” in court accordance with the mediation transcripts and mediation 
agreement. As a group of cases relating to civil disputes on private lending, they involved large 
number of parties and large amount of money. The Chaoyang Court and the Mediation Centre of 
CCPIT solved the disputes timely and efficiently through the cooperation model of the mechanism 
of combining litigation and mediation. B

In November, the Dispute Mediation Centre of Shenzhen Securities and Futures Industry 
successfully mediated the first dispute case on securities trading since the centre was established. 
This dispute was caused by an investor of a securities business department failing to read and 
confirm the “notice on the reveal of relevant risks” in light of the requirements of the securities 

A  ‘The Beijing High Court and the Mediation Centre of China Internet Association successfully 
mediated the series cases of music copyright between the four international record companies and 
the Sohu Co., Ltd., Sogou Co., Ltd.’, <http://www.iscu.cn/news/newsdetail.aspx?id=346>accessed on 
15th January 2014

B  ‘the CCPIT Mediation Centre successfully mediated 46 cases which were commissioned by the 
Chaoyang Court’, <http://adr.ccpit.org/newsInfo.aspx?t1=21&t2=0&t3=0&id=957>accessed on 15th 
January 2014
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exchange, buying ST stocks which were listed on the first day after a suspension. The customer 
was unable to reach an agreement with the business department, so he made a complaint to the 
Shenzhen Securities Regulatory Bureau. The staff of the Petition Department guided the customer 
to the Mediation Centre for mediation, and then the customer and the business department co-
submitted the application for mediation. From the date of acceptance of the application, the 
staff organised the mediation within one week, by means of promptly sending to the parties the 
“Regulations of mediation” and “mediator roster”; repeatedly phoning to the customers in order to 
listen to their demands and introduce the mediation procedure and related matters; coordinating 
and arranging the mediation venue, assistants, etc.; and working on communication by the 
president of the Mediation Centre taking the opportunity to visit the headquarters of the company. 
In the course of the mediation, the mediator began by listening to the views of both parties. Neither 
party disputed the facts of the matter, but there was a wide gap in their demands, so the mediator 
patiently persuaded both parties by explaining the facts according to the actual situation of the 
parties. After a patient mediation held for over an hour, both parties reached an agreement on the 
amount of compensation, and the customer agreed to stay with the business, while the business 
also gave customers a higher level of service. The parties signed a settlement agreement on the 
spot to determine the deadline for implementation. A

The three cases mentioned above referred to disputes on copyright, private lending and 
securities respectively, but first two cases were mediations commissioned by court. According 
to the copyright dispute and securities dispute mentioned above, both of them reflected that the 
model of mediation could not only repair a relationship which has conflicts, but also be useful 
in building new friendly relationships in the future, which none of the litigation, arbitration or 
other ways of dispute resolution could achieve. Meanwhile, the court commissioning mediation 
reflected that the relevant mediation organisations were recognized by courts, while the success of 
mediation to resolve disputes was evidence of the high quality and high ability of our commercial 
mediation organisations in handling large-scale difficult commercial disputes. Therefore, the way 
of commissioning commercial mediation organisations in handling difficult and complex disputes 
may be a new direction for diversifying cases using the court in the future.

5. Academic hot topics

Contrary to the active sense of commercial mediation practice, the domestic research on 
commercial mediation has been relatively weak. “Few scholars on commercial substantive laws 
are involved in interdisciplinary research with the field of dispute resolution mechanisms, and 

A  Zhuang, Shaowen, ’the Dispute Mediation Centre of Shenzhen Securities and Futures Industry 
has successfully mediated the first dispute case on investor’, <http://finance.stockstar.com/
MS2013110400000127.shtml>accessed on 15th January 2014



— 68 —

Commercial Dispute Resolution in China: An Annual Review and Preview (2014)<<<

the research on the civil judicial system focuses on the study of the Civil Procedure Law of the 
arbitration system, which results in the research on commercial mediation in our country being 
weak and left aside. AAlthough this situation has not been fundamentally improved in 2013, there 
were still some researchers who have been keeping an eye on commercial mediation and published 
some valuable research.

Dong Yang has analysed the background and status of the establishment of our mechanism on 
securities dispute resolution. He believes that the establishment of the mechanism on securities 
dispute resolution has great significance in terms of securities fraud, insider trading, market 
manipulation and other violations. However, the current system is not good enough to adapt to 
the development of China’s securities industry in that it cannot fully meet the needs of securities 
dispute resolution. According to investigation, Yang Dong considers that China’s securities 
disputes have the following characteristics:

Firstly, the disputes mainly related to economic interests and most cases related to small 
amounts. If there is no simple, quick and inexpensive way to resolve disputes, it may undermine 
the public confidence to invest, and facilitate the illegal securities trader to “repeat old tricks”, 
which may harm the healthy development of the securities market.

Secondly, the types of disputes are diverse and cover a range of professions, such as the 
securities brokerage disputes, securities asset transfer disputes, warrants trading disputes, etc., 
in the course of dispute resolution they require a wide range of professional knowledge of finance, 
securities, law and so on. Therefore, relevant professionals need to be involved.

Thirdly, there is generally a big difference in respect of financial and professional capacity 
of the two parties of the disputes. Compared with the powerful securities trader, although there 
are many experts in China’s securities market which has been developing so far, most of the 
consumers are still vulnerable because of the lack of funds and market experience. Their rights are 
more vulnerable to abuse, and their demand for dispute resolution is more pronounced.

Fourthly, there are few disputes involving the regulatory sector and the industry self-
regulatory organisations, resulting in them being trusted by financial consumers and their rules 
being accepted. It is therefore, it is feasible for them to lead and develop the design and operation 
of the securities dispute resolution system.

Yang Dong considers that the mediation framework established in accordance with “the 
Administrative Measures for the Mediation of Securities Disputes (for trial implementation)”, “the 
Rules for the Mediation of Securities Disputes (for trial implementation)” and “the Administrative 
Measures for Mediators (for trial implementation)” issued by the Securities Association of China 
issued regulations has the following problems: firstly, it cannot fundamentally solve the problem 
of the effectiveness of the mediation agreement. Secondly, it cannot incline towards protecting 

A  Wu, Jun, ‘A review of Articles on Mediation Study(1996-2011)’, Beijing Arbitration(81vol.), China 
Legal Publishing House 2012, P53
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the vulnerable investor. Thirdly, the respective advantages of industry self-regulation and 
governmental regulation cannot work adequately.

Finally, if the mediation fails the parties do not reach a mediation agreement and waste 
a considerable amount of time, the disputes have to be eventually solved through litigation, 
arbitration and other means, which is not conducive to the efficient resolution of securities 
disputes.

Therefore, Yang Dong suggested creating a new regulatory mechanism, based on domestic 
characteristics, but making reference to the legal experience and effectiveness of overseas 
countries’ mature capital markets and regional Financial Ombudsman Service (referred to as 
“FOS”) in the program design . First of all, the securities company should publish a single 
undertaking or joint convention on the self-discipline of members to conscientiously take the 
responsibility for implementing a dispute resolution agreement on microfinance securities. Then, 
the second phase should establish the domestic Securities Ombudsman Service and Financial 
Ombudsman Service, in order to confirm the unilateral effect of the mediation agreement or 
decision being binding, tending towards giving protection to vulnerable investors. A

The problems summarised by Yang Dong about the mediation mechanism guided by China 
Securities Association are determined by the characteristics of mediation mechanism itself, rather 
than the specific issues of securities dispute resolution. Even if the financial ombudsman service 
is established, it does not mean that it can replace the securities dispute mediation.

Certainly, the mediation mechanism guided by the China Securities Association has space 
for further development and improvement. Data shows that, from early July 2012 to early May 
2013, the Mediation Centre of China Securities Association received 45 applications for securities 
dispute mediation through the online application platform and the written complaints system. The 
mediation centre accepted 30 applications which comply with the conditions of mediation, and 
then successfully mediated 18 of the disputes by means of the cooperation with the local Securities 
Industry Association. B

It should be said that this is quite a small proportion of all the securities disputes. further 
observation is required on how the securities dispute resolution mechanism of China Securities 
Association furthers the level of public awareness and social confidence in securities dispute 
resolution, and how it further improves its mediation mechanism and procedure. Nevertheless, 
Yang Dong’s research has had great significant in the development and perfection of the dispute 
settlement mechanism on securities and financial disputes.

It can be predicted that, although the China Securities Association established the dispute 

A  Yang, Dong, ’Discussion on the development and innovation of mechanism of securities dispute 
resolution in China—the establishment of financial ombudsman service’, Study of Comparative Law 
(2013, No. 3)P51-61

B  Hou, Jiening, Zhu, Baochen, ‘China Securities Association: the work on industrial mediation of 
securities disputes has covered all over the country’, Securities Daily (2nd May 2013)A02
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mediation mechanism, the work on securities disputes settlement has not finished yet. The 
securities dispute resolution mechanism provided by the China Securities Association and even the 
whole mechanism on securities dispute resolution still requires further reform and improvement.

The China—ASEAN Free Trade Area is the free trade area which has the highest population 
in the world and is also the largest free trade area composed of developing countries. Therefore, it 
is very feasible to establish an appropriate mechanism to resolve commercial disputes in this trade 
area.

Bi Yanyan undertook research on the concept that the China-ASEAN Free Trade Area 
established a commercial mediation mechanism. She believes that the motives for establishing 
a commercial mediation mechanism by the China-ASEAN Free Trade Area are: insufficient 
justice mechanisms, the consistent trend of public participation in democracy, the subjective 
identification of commercial mediation by social subjects.

The basic idea of the commercial mediation mechanism established by the China - ASEAN 
FTA was to construct diverse methods of commercial mediation and adequately using the existing 
resources. She has given three suggestions on the specific systems of establishment: specialised 
agencies to mediation, arbitration agency to mediation, and court to mediation.

Finally, she believes, to maximize the advantages of commercial mediation in resolving 
commercial disputes and provide a better service in the China - ASEAN Free Trade Area., 
not only is the establishment of specialised commercial mediation institutions required, but it 
also necessary to use mediation to resolve disputes in combination with other methods (such as 
litigation and arbitration). A

The “court to mediation” is an existing model of dispute settlement, and it is the way the 
courts exercise of jurisdiction under the framework of the Civil Procedure Law of PRC. However, 
the court to mediation method does not operate in accordance with the standardised way of 
mediation Bin practice. Therefore, the proposal provided by Bi Yanyan that China-ASEAN free 
trade zone establishes mechanism of specialised agencies to mediation and arbitration bodies to 
mediation has positive practical significance. 

Ou Dan introduced the latest development of the mediation system in Poland. Poland 
adopted “the amendment to the Civil Procedure Law” in 2005, which introduced a new mediation 
procedure into the civil procedure. The new law mainly regulated mediation in relation to the 
principles, procedures, cost, effectiveness and so on. In July 2011, the European commission 
confirmed that Poland was one of the 17 members who have already implemented the “European 

A  Bi, Yanyan, ‘The research on the commercial mediation mechanism of China—ASEAN Free Trade 
Area’, The Communist Party of China Guizhou Provincial Committee Party School Journal(2013, 
No.2)P93-97

B  Wu, Jun, ‘The disadvantages of People’s Mediation Law and the necessity of unifying the Mediation 
Law’, Xhang, Weiping, ed., Comment on Judicial Reform(15 vol.), Xiamen University Press (2012)
P197;  Wu, Jun, ‘A review of Articles on Mediation Study(1996-2011)’, Beijing Arbitration(81vol.), 
China Legal Publishing House (2012) P71
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mediation directives”.
Polish Civil Procedure Law clearly states that the parties voluntarily choose to participate in 

mediation. With regards to mediations held outside the court, the parties should agree to apply the 
agreement on mediation procedure before the mediation starting. The mediation system in Poland 
emphasises the confidentiality of mediation. The mediator shall not disclose any facts related to 
the case in the course of mediation, unless all of the parties give consent. All of the mediation 
programmes, compromise statements and other assertions made by the parties in the mediation 
cannot be used in subsequent proceedings. The mediator has immunity from being called as a 
witness on relevant facts.

Polish Civil Procedure Law provides two types of mediation: mediation outside the court 
and court-annexed mediation. With regard to the mediation held outside the court, the parties 
self-employ a mediator on the basis of a mediation agreement to initiate dispute negotiation. 
In addition, Ou Dan also introduced aspects of commencing mediation proceedings under the 
mediation system in Poland, the appointment of a mediator, the mediation meeting and mediation 
report, the cost of mediation, the impact of mediation on limitation of actions, and the effectiveness 
of the mediation agreement. A Ou Dan’s achievements make up the gap in domestic research on the 
mediation system of Poland. As a member of the European Union Poland’s, mediation procedure 
achieves the requirements of “EU Mediation Directive”, which is to be significant in guiding the 
standardised transformation of the mediation system in China.

The three study achievements mentioned above involve securities disputes settlement, 
the dispute resolution of China - ASEAN Free Trade Area and the mediation system of Poland 
respectively. The Financial Ombudsman Service has important practical significance in 
establishing a securities dispute resolution mechanism on the basis of the characteristics of 
securities, and cover to the shortages in the existing mechanism. Establishing a cross-border 
dispute resolution mechanism in the China - ASEAN free trade zone is beneficial to commercial 
develop in FTA. The system and regulations of the Polish mediation system could be used to guide 
the Chinese legislation on mediation on aspects of the structure and regulations.

6. Conclusion

China’s commercial mediation maintained a strong momentum of development in 2013, but 
there were obvious differences between various regions and industries. Beijing, Shanghai and 
Shenzhen have become major centres for commercial mediation through the achievements to date 
prospect of future development, with Beijing being the leader. 

A  Ou, Dan, ‘The developing mediation system of Poland’, People’s Court Daily(22nd November 
2013)008
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The dispute settlement organisations such as Beijing Arbitration Commission along with 
its Mediation Centre, the CCPIT Mediation Centre, Shanghai Economic and Trade Commercial 
Mediation Centre, Shenzhen International Court of Arbitration and its Mediation Centre, etc., 
played a mainstay role in the industry and regional development of commercial mediation. 
However, commercial mediation in other regions was weak. Many mediation organisations 
established in 2012 or before were inactive on the aspects of organisation or operation in the year 
of 2013, so that they have not formed a mechanism of operation and their mediation services have 
not had an effective market demand or social demand. If the mediation organisations have a social 
function, they should show their operation through a platform, which is a way to enhance their 
social influence. Unfortunately, although mediation organisations were established in 2012 with 
a prosperous trend, many newly-established mediation organisations did not make their voices in 
2013. AIn addition to the progress of local economy and society, the regions where the commercial 
mediation developed inadequately and operate defectively, need to learn the experience from 
the mature and successful regions to develop their own commercial mediation organisations and 
industries.

The author further believes that the three aspects of the organisation and mechanism building 
of commercial mediation, the credibility and dispute settlement capacity building of commercial 
mediation, the atmosphere and culture building of commercial mediation, are indispensable to 
sustainably developing the commercial mediation industry. The advertising of mediation and 
education about mediation culture are important ways to promote the demand for mediation and 
the autonomy of commerce; only when the demand for commercial mediation expands, can the 
resources for commercial mediation be continually provided. This is marketing of the operation 
and development of commercial mediation, which is also the reason why some of the mediation 
organisations operate poorly. The commercial mediation organisations and relevant combining 
mechanisms which were established through top-down or administrative models would disappear 
quickly, if they just stayed at the level of organisation and mechanisms without establishing a 
commercial mediation market and promoting commercial mediation culture.

With regard to promoting mediation services or constructing a mediation culture, there 
are a variety of television programmes on mediation with high audience ratings, such as “Gold 
mediation” of Jiangxi TV, “the third mediation room” of Beijing TV, “face to face mediation” 
of Hubei TV, “Happy Cube” of Dragon TV and so on. Most of these programs primarily refer to 
disputes on personal relationships and property among family members, while the decisions made 
by “Gold mediation” of Jiangxi TV and “the third mediation room” of Beijing TV have a degree of 
force of law (people’s mediation agreement). Although mediation in the form of television programs 

A  It should be noted that the author investigated the consultancies of relevant mediation organisations 
by way of network retrieval, along with the supplemented ways of telephone contact and e-mail 
contact. In the course of telephone contact, some mediation agencies clearly expressed that there was 
no mediation at all in the year of 2013.
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is not suitable for all commercial mediation, it is significant to continually explore new forms of 
commercial mediation services and improve social views of commercial mediation. 

The phenomenon of commercial mediation in 2013 is particularly noteworthy in that the 
division of mediation has presented a mixed situation. Mediation became more specialist and there 
were greater divides between specific areas,. for example, the employment dispute mediation in 
financial fields, and intellectual property disputes mediation in cultural and creative industries. 
In the future, with the development of e-commerce and Internet technology, there will be a large 
number of online-offline disputes arise in the emerging field that the  traditional commerce 
combine with internet, which will result in further derivation of commercial mediation.

The development of e-commerce disputes has reflected three trends. Firstly, the number 
of e-commerce disputes has been increasing. Taking the dispute on domain name as example, 
the data from World Intellectual Property Organisation showed that there were 1557 disputes 
on domain names globally in 2001, which increased to 2746 in 2011. Certainly, the number of 
e-commerce disputes will keep growing along with the development of the e-commerce industry.

Secondly, e-commerce disputes referred to more and more areas. In the course of the 
prosperity and development of e-commerce, the subject matters of disputes on e-commerce have 
broadened. At present, the disputes on e-commerce include not only domestic disputes but also 
foreign disputes; not only the B2B (Business to Business, referring to the enterprise-to-enterprise 
marketing model in internet market), the B2C (Business to Customer, refers to business-to-
consumer e-commerce model ), the C2C (Consumer to Consumer, refers to consumer-to-
consumer e-commerce model), the O2O (Online to Offline, refers to business model that Online 
business combines with the offline business) and other disputes closely related with transactions, 
but also the derivative disputes on e-commerce such as the disputes on domain names, etc. With 
the increase in the types of e-commerce, the disputes on e-commerce will widen.

Thirdly, the disputes on e-commerce have become more and more complicated. Owing to the 
virtual nature of e-commerce, its operation involves many issues, such as information security, 
financial security, cargo security, etc., which are demanded more than in a traditional transaction, 
while the disputes on e-commerce related to false trading or phishing sites are more complex. 
When neither the technical problems have been solved nor the regulatory system been perfected, 
more complex e-commerce disputes may arise. Owing to e-commerce occurring in a virtual space, 
the traditional dispute solutions which limit the use of electronic signatures and data messages and 
other new types of evidence, are unable to adapt to e-commerce on the efficiency and flexibility 
requirements and restrict the efficiency of dispute resolution on e-commerce. Additionally, there 
are concerns and fear in respect of trade safety which also restrict the development of e-commerce.

Therefore, “the 12th five years development plan on e-commerce” particularly pointed out 
that it is necessary to “strengthen the construction of e-commerce dispute mediation mechanism”, 
in order to establish a safe, reliable and regulatory internet business environment, and improve 
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mechanisms on rights protection. A In 2013, China surpassed the US to become the largest 
market provider of e-commerce in the world. According to the forecast made by Bain Capital, 
the average annual growth rate of the e-shopping market in China was expected to maintain its 
increase of 32%, and the market size may reach 3.3 trillion Yuan by 2015. Meanwhile, iResearch 
forecasted that the annual growth of the Chinese market was expected to reach 42% in 2013, and 
the e-shopping market size may be more than 3.6 trillion Yuan by 2016. BThe Internet has the 
features of “openness, equality, cooperation, sharing”, resulting in existing customs and systems 
being challenged by the Internet and E-commerce. 

The development of electronic commerce had a large impact on the traditional business 
model, while the development of e-commercial finance on the basis of the P2P networks and 
online payment also formed competition and challenges to the financial industry. The development 
of e-commerce will generate a lot of emerging fields in production companies and new types of 
disputes, which would facilitate commercial mediation moving toward a more specialised direction. 

Initially, a theoretical division in the mediation industry has arisen, including the promotion 
and dissemination of concept of mediation, the training of skills for mediation, the communication 
between mediation organisations, the specific commercial cases on mediation and academic 
research on mediation, etc. This has especially encouraged the organisation of specialised 
schools on mediation and the specialisation of subjects on mediation in the universities, and 
is the most important marker for the theoretical division of mediation after the development of 
commercial mediation industry (practical division), which is significant in training talents on 
commercial mediation, concentrating skills on commercial mediation, researching and developing 
programmes on commercial mediation. To sum up, the theoretical fields of commercial mediation 
are also important parts of the growth of Chinese commercial mediation, and promote the healthy 
development of Chinese commercial mediation overall.

In the next year (2014), China’s commercial mediation needs to keep developing in three 
aspects: domestic business and international case source development, vertical division of the 
mediation industry, innovation on the model of mediation operation. In addition, the modification 
of the “Securities Act” has been put on the agenda in 2013, which is expected to be completed 
by 2014. It is worthwhile considering whether the improvement of dispute resolution mechanism 
on securities would be included in the modification, and what impact the modification of the 
“Securities Act” would have on securities dispute mediation. 

China’s reforms and opening up has entered an advanced stage. “The decision made by the 
Central Committee of the Communist Party of China on the major issues of deepening reform 
overall” pointed out the need to: “focus on deepening economic reform of the market plays a 

A  Wang, Xiaotao, ’The mediation of transnational e-commerce disputes, facilitating business success by 
friendliness’, China Economic Herald(22nd January 2013)B5

B  Liu, Qiangdong, ’2013 summary of E-commence and 2014 forecast of E-commerce’, <http://info.
homea.hc360.com/2013/11/291050974859.shtml>accessed on 15th January 2014
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decisive role in allocating resources” and “Innovate an effective mechanism on the prevention and 
resolution of social conflicts”. It is inevitable that the further development of the market economy 
will require the market to act with higher integrity and in a more orderly fashion. Commercial 
mediation has unique advantages in being able to enhance social credibility and market order, 
Where the parties of commercial disputes are willing to participate in mediation, it demonstrates 
their integrity; only commercial subjects which have a degree of integrity, will be willing to 
actively solve disputes through friendly ways such as mediation. It could be seen that commercial 
mediation procedure is an independent mechanism of commercial dispute settlement. Whether 
commercial mediation is popular or not, it is an emerging part of the commercial environment. In 
addition, commercial mediation is not only the tool of industrial autonomy in commercial activities, 
but also an important force in preventing social conflicts and resolving disputes. However, the 
development of commercial mediation is mainly determined by market forces and will be allocated 
by the resource of market. The commercial mediation industry should go forefront, forge ahead and 
keep concentrating the experience of social operation and market oriented development of China’s 
dispute resolution mechanisms. 
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Annual Review on Construction Project 
Dispute ResolutionA

TAN JinghuiB**

I. Overview

According to the National Bureau of Statistics of China, fixed asset investment in China 
reached RMB30,920.8 billion in the first three quarters of 2013, with a year-on-year growth 
of 20.2%C.  It is expected that the investment in China and that in the entire construction 
industry will maintain a steady growth throughout 2013.  In 2013, the formulation and revision 
of construction laws have slowed down but under the effect of the tightening macro economic 
environment and local government debt, the total number of construction disputes has continued 
to rise, and both the variety of disputes and the level of complexity have increased.

II. Changes in Construction Law

The progress of formulation and revision of construction laws in China was relatively slow 
in 2013, however, there were significant changes in the macro environment of legal policies, 
especially with the central government’s policies with regard to implementing the streamlined 
administration and decentralization, strengthening the role of the market, and advocating green 
and environmentally friendly architecture.  This will deeply affect the operation of the construction 
industry and will have a positive impact on the focus of construction disputes, the types of 
disputes, the adjudication measures and the adjudication rules.

*   Translated by Mayer Brown JSM.
**   Partner of City Development Law Firm, Arbitrator of Beijing Arbitration Commission and China International 

Economic and Trade Arbitration Commission.
C  The Investment in Fixed Assets (excluding farmers) Increased by 20.2% between January and September 2013, 

http://www.stats.gov.cn/tjsj/zxfb/201310/t20131018_448056.html.

*
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1.�Changes�in�the�Environment�for�Construction�Law

(1)�Further�implementation�of�the�streamlined�administration�and�decentralization,�
realizing�the�decisive�role�played�by�the�market�in�resource�allocation�

In recent years, the Chinese government has always insisted on pursuing the establishment 
of a law-based society and a service-oriented government.  This is especially so in 2013 and 
the trend of improving the economy, establishing a modern market system and transforming 
the government’s functions have become more obvious, and will in turn deeply impact the 
development of construction industry and construction disputes.

On 14 March 2013, the 12th National People’s Congress passed the Plan for Institutional 
Reform and Functional Transformation of the State CouncilA at its first session, which emphasised 
on the theme of “adopting functional transformation as the core reform, and continuing with 
the implementation of streamlined administration and decentralization, carrying forward the 
institutional reforms, improving the institutional mechanisms, and enhancing the administrative 
efficiency”.  As a result, the government has initiated another reform on the administrative system.

On 18 May 2013, the State Council issued the Circular of Opinions on the Priorities in 
Deepening Economic System Reform in 2013B (Guo Fa No.20 of 2013), which highlights the 
government’s policies in relation to the streamlined administration and decentralisation, reducing 
administrative approvals and intervention, as well as creating a service-oriented government.  
In the same month, the State Council issued the Decision on Cancelling and Delegating Certain 
Administrative Approval ItemsC (Guo Fa No.19 of 2013).  91 administrative approval items were 
cancelled and delegated, which involved a total of 27 items in the construction industry.

In November 2013, the Third Plenum of the 18th Communist Party of China (“CPC”) 
Central Committee passed the Communique of the Third Plenum of the 18th CPC Central 
CommitteeD and the Decision of the CPC Central Committee on Several Important Issues of 
Comprehensively Deepening ReformE.  A total of 15 reforms were involved, which includes 
improving the fundamental economic system, establishing a modern market system, transforming 
the governmental functions, intensifying the tax reform, improving the integration mechanisms 
of urban and rural development and constructing a new system of open economy.  The proposals 

A The Plan for Institutional Reform and Functional Transformation of the State Council, http://www.gov.cn/2013lh/
content_2354443.htm.

B  The Circular of Opinions on the Priorities in Deepening Economic System Reform in 2013, http://www.sdpc.gov.
cn/tzgg/zhdt/t20130528_542859.htm.

C  The Decision on Cancelling and Delegating Certain Administrative Approval Items, http://www.gov.cn/
zwgk/2013-05/15/content_2403676.htm.

D  The Communique of the Third Plenum of the 18th CPC Central Committee, http://news.xinhuanet.com/house/
suzhou/2013-11-12/c_118113773.htm.

E  The Decision of the CPC Central Committee on Several Important Issues of Comprehensively Deepening Reform, 
http://www.sc.xinhuanet.com/content/2013-11/15/c_118164288.htm.
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emphasise the transformation of governmental functions, the market’s decisive role in resource 
allocation, the establishment of a unified land market for urban and rural development, and the 
legalisation of real estate tax, which will all deeply affect the development of the construction 
industry.

On 11 December 2013, the Ministry of Housing and Urban and Rural Development 
(“MOHURD”) issued the Administrative Rules on the Pricing of Contracts for Construction 
ProjectsA.  The Administrative Rules expressly provide that if the contractor objects to the 
employer’s calculation of a final account upon completion of a construction project, the contractor 
can “appoint construction cost management institutions or organisations in the relevant field 
for mediation”.  This changes the provisions of the original rules, where the “construction 
administration departments of the local people’s governments are appointed as mediator”, indicating 
that the construction administration departments will detach themselves from the role of “arbitrator” 
in construction cases.  As a result, the construction dispute resolution will be more dependent on 
the industry’s unions, arbitration commissions and the People’s Courts.

In 2013, the environmental changes in the macro policies of construction projects 
have become more apparent.  With implementation of the spirit of constructing a law-
based government, the streamlined administration and decentralization, and the reduction of 
administrative intervention becoming the reform directions in the future, governments at all levels 
will gradually revert to the role of market regulators.  The potential and competitiveness of the 
construction market will be further enhanced, and the judicial environment of the construction 
dispute resolution will become more relaxed, however, the number of disputes may gradually 
increase.

(2)Due� to� the� tightening�of�environmental�policies� for� construction�works,�
the�causes� for�construction�disputes�will�become�more�complicated�and�
diversified

As China’s economy develops, pollution will become a bigger challenge.  Ways to tackle the 
conflicts between economic development and environmental protection have slowly become issues 
for the government and society.  In 2013, the Chinese government issued a series of environmental 
policies and laws related to construction works.  Environmental protection policies are becoming 
tighter in general.  This is particularly so, with the policies that demand energy conservation, 
emission reductions and green construction, which mainly include: 

A  The Administrative Rules on the Pricing of Contracts for Construction Projects, http://www.gov.cn/gongbao/
content/2002/content_61608.htm.
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1)�Enactment�and�Implementation�of�the�Action�Plan�for�Green�Building�

On 1 January 2013, the General Office of the State Council, through a notice with the reference 
no. Guo Ban Fa No. 1 of 2013, circulated the Action Plan for Green BuildingA, which is jointly 
issued by the National Development and Reform Commission (“NDRC”) and the MOHURD.  This 
action plan specifically requires the “transformation of the construction methods, improvement of 
the efficiency of the use of resources, achieving the targets of energy saving and emission reduction”.  
It also proposed over ten objectives and goals, which include the energy saving works in new 
buildings, the energy efficiency works in existing buildings, the urban heating system reforms, the 
usage of renewable energy, and the energy conservation management in public buildings.  The 
measures to be adopted for achieving the above-said goals are identified from eight areas, such 
as strengthening the sense of responsibility for meeting targets, increasing incentive policies and 
improving the standard system.

The notice of Guo Ban Fa No. 1 of 2013 also specifies that the urban architecture must 
100% comply with the energy saving standards at the design phase.  No completion acceptance 
report will be issued for the construction projects which fail to meet the mandatory energy saving 
standards in the inspection upon completion of works.  These construction projects are not 
allowed to be put into use and shall be subject to compulsory rectification.  Buildings such as 
the government invested state ministries, schools, hospitals, museums, science and technology 
establishments, stadiums, public housing in municipalities, cities specifically designated for state 
plans and capital cities, as well as the large scale public buildings with a single floor area of over 
20,000 square meters such as airports, stations, motels, hotels, shopping malls and offices must 
all observe the green building standards starting from 2014.  In addition, the notice of Guo Ban 
Fa No. 1 of 2013 also specifies the proportion of construction land for green building, under the 
project planning sectionB.

The implementation of green building standards will raise the project costs by approximately 
3.3%-3.9%, which will have a significant impact on the control of construction costs, the management 
of tendering and bidding, the quality of construction and the length of construction periods.C 

2)�The�Opinions�of� the�State�Council�on�Accelerating�Development�of� the�
Energy�Saving�and�Environmental�Protection�Industry

On 1 August 2013, the State Council promulgated the Opinions of the State Council on Accelerating 

A  The Circular issued by the General Office of the State Council regarding the Action Plan for Green Building 
promulgated by the MOHURD, http://www.gov.cn/zwgk/2013-01/06/content_2305793.htm.

B  The Ministry of Land and Resources will formulate the land transfer policies in relation to the development 
of green building.  The MOHURD will formulate the incentive policies in relation to floor area ratio.  The 
proportion of construction land for green building must be specified in the tender conditions.

C  XU Hui, “Analysis on Costs and Economic Rewards of Energy Saving Construction Works”, Construction 
Materials and Decoration, Issue No. 8 of 2011.
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Development of the Energy Saving and Environmental Protection IndustryA (Guo Fa No. 30 of 
2013).  The Opinions emphasise that resolving energy conservation and environmental protection 
issues is an important and urgent task to expand domestic demand, provide steady growth, 
facilitate structural adjustment and upgrade the Chinese economy.  For the purpose of promoting 
the rapid development of the energy conservation and environmental protection industry, 
enterprises shall play a key role, the market-orientated approach shall be adopted, support 
shall be rendered through developing construction projects, the government’s guidance shall be 
strengthened, the relevant policies and mechanisms shall be improved, a regulated market shall 
be established, the technological innovation shall be strengthened, and the relevant technologies, 
equipment, products and services shall be improved. 

In addition, the Opinions request the government to exercise its leadership to direct the 
society’s funds to be invested into energy saving and environmentally friendly construction 
projects.  At the same time, the Opinions also recommend to strengthen constraints and incentives 
in nine areas, including implementing robust regulations and standards for energy conservation 
and environmental protection, strengthening duties in relation to energy conservation and 
reduction of carbon emissions, increasing financial input, expanding channels for investment 
and financing, and improving policies in relation to pricing, charging and land, so as to build a 
favourable market and policy environment.

3)�Building�a�System�for�Assessment�of�the�Environmental�Credit�of�Enterprises

In December 2013, the Rules on Assessment of the Environmental Credit of EnterprisesB was 
jointly issued by the Ministry of Environmental Protection, the NDRC, the People’s Bank of 
China and the China Banking Regulatory Commission, which clearly recommends expediting the 
establishment of a mechanism which “encourages good faith and punishes bad faith” in relation 
to environmental protection, and urges enterprises to continuously improve their environmental 
conduct and to self-consciously perform their legal obligations and duties to society to protect the 
environment.

The said Rules also stipulate that the environmental protection authorities should assess 
the enterprises’ environmental conducts and determine their environmental credit rating.  Such 
determination should be based on the enterprises’ environmental behaviours and should be made 
in accordance with the directions, methods and procedures stipulated under the Rules.  Such 
credit ratings should be made known to the public for its monitoring, so that it will become an 
environmental management tool for the relevant authorities, institutions and organisations.  For 

A  The Opinions of the State Council on Accelerating Development of the Energy Saving and Environmental 
Protection Industry, http://www.gov.cn/zwgk/2013-08/11/content_2464241.htm.http://www.gov.cn/zwgk/2013-
08/11/content_2464241.htm 

B  The Circular on the issuance of Rules on Assessment of the Environmental Credit of Enterprises (For Trial 
Implementation), http://www.zhb.gov.cn/gkml/hbb/bwj/201401/t20140102_265940.htm.
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enterprises that have acted in bad faith environmentally, there will be corresponding punishment, 
including: (a) suggesting the finance authorities and the other relevant authorities canceling those 
enterprises’ products or services when determining and revising the government procurement 
lists; (b) suggesting banking and financial institutions to be prudent in granting credit to those 
enterprises, and not granting new loans to those enterprises until their environment credit ratings 
have been improved, and depending on the situation, gradually reducing the amount of loans to 
those enterprises to the extent of completely withdrawing lending; and (c) suggesting insurance 
companies raising the premium rates for environmental pollution responsibilities.  The said Rules 
may have an impact on the setting of tender conditions for construction projects, and accordingly 
may lead to disputes as to the validity of tendering and bidding for construction projects.

In summary, the frequent issuing of the above documents and policies shows that China will 
continue regulate behaviours of market participants through policy-making, planning, setting 
of standards and credit management, etc.  China will also use economic tools such as pricing, 
taxation and finance to build a market environment that is favourable to the development of green 
building.  This will directly impact on the quality, safety, time and cost control of construction 
projects.

As environmental pollution is continually worsening, China’s emphasis on the policy direction 
in relation to the environmental protection and green building has become more important, and 
requirements as to the environmental friendliness of construction projects will become increasingly 
stringent.  If participants in construction market cannot promptly adopt effective measures to adapt 
to these policies and legal changes, as the intent behind these documents is being progressively 
implemented, there is a possibility that new controversies and disputes may arise in relation to the 
construction cost control, the tendering and bidding, the time and quality management, etc.  For 
example, such new disputes may arise from the determination of reserve prices, the reasonableness 
of tender conditions, and the quality standards.  The causes of construction disputes will become 
more complicated, and there may be an increase in the number of construction disputes related 
to environmental protection, which imposes higher professional requirements on the arbitration 
commissions and the People’s Courts.

(3)Acceleration�of�Commercialisation� in�Railway�Projects,�a�Relatively�Big�
Change�Expected� in� the�Types�and�Number�of�Disputes�over�Railway�
Projects�

On 14 March, 2013, the 12th National People’s Congress passed the Plan for Institutional Reform 
and Functional Transformation of the State Council at its first session.  The Plan explicitly 
requires the separation of the railway’s administration and management; assignment of the 
Ministry of Railways’ administrative duties of railway development and policy planning to 
the Ministry of Transport, who will now be responsible for planning of the railways, highways, 
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waterways and civil aviation development, in order to accelerate the establishment of an 
integrated transport system.  The Plan also requires to form the National Railway Administration 
Bureau which will be managed by the Ministry of Transport and will take over the Ministry of 
Railway’s other administrative duties, such as the formulation of railway technology standards, 
and the supervision and management of safety in railway production, quality of transportation 
services and railway construction.  The China Railway Corporation is to be established, which 
will shoulder the corporate responsibilities of the Ministry of Railway, command and dispatch 
the railway transportation, provide the railway transportation services for passengers and goods, 
undertake special transport tasks, develop railways, and assume safety responsibilities for railway 
construction.

The separation of the railway’s administration and management will fundamentally change the 
railway industry’s investment and financing systems, and the railway investment and construction 
sector will be further opened to the public.  With the gradual implementation of the reform, the 
Ministry of Railway will no longer be the sole investment body.  Subsequently, the investment 
and construction parties in the railway industry will become more diversified.  Moreover, in the 
long term, the separation of railway administration and management will also alter the original 
situation where companies affiliated with the Ministry of Railway undertake the survey, design and 
construction of railways.  Participating parties in railway construction will be more diverse, so as 
to increase the competitiveness of the railway construction market and to create a positive market 
environment.

Overall, with the separation of the railway’s administration and management, as well as 
the opening of railway construction market, the Railway Corporation will replace the Ministry 
of Railway as the main railway construction investment party.  This will change the strong 
administrative focus in the original railway construction contract, and the market environment 
will become more open and fair.  In the meantime, the separation of the railway’s administration 
and management will change the situation where more and more railway construction disputes 
are being resolved internally by the Ministry of Railway and its affiliated companies.  Moreover, 
the restructuring works of China’s 17 Intermediate Railway Transportation Courts, 58 Railway 
Transportation Courts at district and county levels have been completed in July 2012.  Therefore, 
with the dissolution of the Ministry of Railway, the opening of railway construction market, the 
increasing number of participating parties in railway construction, as well as the gradual release of 
the conflicts and disputes accumulated during the railway construction, the types and number of 
railway construction disputes may rapidly increase.
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2.���Legal�Developments�in�the�Tendering�and�Bidding�for�Construction�Projects

(1)Due�to�the�full� implementation�of�electronic�tendering,�the�types�and�causes�
of�construction�disputes�relating�to�tendering�and�bidding�may�become�more�
complicated

In order to maximise the use of information technology in improving tendering transparency, 
conservation of resources and transaction costs, the Chinese government and companies have 
exerted great effort and made many attempts to implement electronic tendering, by learning from 
other countries’ experiences of electronic tendering.  For the purposes of further improving the 
transactional safety in electronic tendering, and establishing the mechanisms for information 
sharing as well as the supervision and management mechanisms for innovating tendering, the 
NDRC announced the Rules on Electronic TenderingA (Order No. 20 of the NDRC) on 4 February 
2013, which provides legal support for full implementation of the electronic tendering system.

The Rules on Electronic Tendering clearly outline the ultimate target of the market 
development for electronic tendering, which is to establish a national electronic tendering 
system comprising of trading, public services and administrative supervision platforms, which is 
clearly categorised, compatible, and interconnected.  This will lead to the full implementation of 
electronic tendering and will also provide institutional support for activities involving electronic 
tendering.  The implementation of an electronic tendering system will improve the fairness and 
openness of the tendering procedures for construction projects.  It will also effectively prevent 
illegal practices and activities, increase supervision and management efficiency, and decrease the 
management costs of the relevant government departments.

As electronic tendering system belongs to a network information system, there are also 
security risks and safety issues similar to the other network information systems.  The main 
problems include the identity authentication, the encryption of data transfer and data storage, 
and the validity of electronic correspondences exchanged between the parties.  Therefore, the 
full implementation of an electronic tendering system may create new and complicated disputes 
in the tendering and bidding for construction projects.  This includes the problems of the validity 
of electronic evidence, the illegal tampering with tender documents, the leakage of tender 
information, the illegal restriction of tendering through technological means and the illegal theft of 
trade secrets, which will impact the adjudication of construction disputes.

(2)The�scope�of�projects�which�are�subject� to�compulsory� tendering�will�be�
adjusted,�and�disputes�on�tendering�for�construction�projects�will�decrease

The NDRC issued a notice to solicit public comments on the Revised Regulations on the Scope 

A  The Rules on Electronic Tendering, http://www.sdpc.gov.cn/zcfb/zcfbl/2013ling/t20130220_527489.htm.
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and Threshold of Construction Projects Subject to Compulsory TenderingA on 14 October 2013.  
In comparison with the existing Regulations on the Scope and Threshold of Construction Projects 
Subject to Compulsory Tendering, the consultation draft has further reduced the scope and 
threshold for construction projects which are subject to compulsory tendering: (a) the estimated 
price of a single construction contract which is subject to compulsory tendering has risen from 
RMB2 million to more than RMB4 million; (b) the price of a single procurement contract for goods 
including important equipment and materials has risen from RMB 1 million to more than RMB 2 
million; and (c) the price of a single procurement contract for services including survey, design and 
supervision has risen from RMB 500,000 to more than RMB 1 million, and the RMB 30 million 
limit for the total project investment has been cancelled.

As regards the commonly encountered situation where a contractor divides a project into 
several parts and sub-contracts them out to other sub-contractors, the consultation draft provides 
that, “Where the total estimated value of survey, design, supervision, procurement of important 
equipment and materials in relation to the same construction project which occur within 12 months 
meets the standards specified in Article 8, each of the abovesaid procurements shall be subject to 
compulsory tendering”, and “the tender inviting parties of construction projects which are subject 
to compulsory tendering shall not circumvent the compulsory tendering by means of manipulating 
the division of tenders, underestimating the value of single contracts, or increasing the investment 
amount afterwards”.

In conclusion, the consultation draft of the Revised Regulations on the Scope and Threshold 
of Construction Projects Subject to Compulsory Tendering demonstrates the role of market played 
in the formulation of construction contracts and the autonomy of the parties to the contract, which 
helps to reduce the costs of tendering and bidding.  The scope of construction projects subject 
to compulsory tendering has become more reasonable, and the scope for disputes relating to 
tendering and bidding will be further scaled down.

3.��Legal�Developments�in�the�Pricing�of�Construction�Works

(1)Full�implementation�of�the�new�Code of Valuation with Bill of Quantities,�but�
unresolved�disputes�over�project�costs�still�require�attention�

The Code of Valuation with Bill of Quantities (“BOQ”) (GB50500-2013) was officially 
implemented on 1 July 2013.  This is the fourth edition of Code of Valuation with BOQ since 2003.  
The new Code combines the changes in laws with the development of construction practices, and 
contains significant amendments and adjustments made on the basis of the 2008 Code of Valuation 
with BOQ.

A  The NDRC has issued a notice to solicit public comments on the Revised Regulations on the Scope and 
Threshold of Construction Projects Subject to Compulsory Tendering, http://www.ndrc.gov.cn/yjzx/yjzx_add_
jb.jsp?SiteId=64.
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The new Code of Valuation with BOQ was approved and issued by the construction authorities 
in accordance with the mandatory national standards and requirements.  It requires all medium 
or large size construction projects, which are mainly funded by the state or have state investment, 
to observe the Code.  The new Code contains more detailed, improved and practical provisions in 
relation to the measurement of construction works, the adjustment of contract price, the interim 
payment, the settlement of final account and the price settlement upon termination of contract.  
Moreover, new provisions regarding explanation of pricing risks have also been added to the new 
Code, which specify the content of pricing risks, the factors that affect the risks, the extent of 
fluctuation and the responsibilities to be assumed, and also contain additional provisions relating 
to the complaints and treatment of the tender control price.

The new Code is in line with the project management practices as well as the international 
practices.  It also meets the requirements of the standardization of methods of measurement, the 
unification of rules of measurement, and the marketization of project costs, which has a positive 
impact on the creation of an open, fair and just competitive market environment.  However, it 
should be noted that the new Code has not resolved the issues that have, for a long time, easily 
triggered project cost disputes, which include the disputes relating to the legal effect of the Code, 
the conflicts between the application of the Code and that of contractual provisions, the treatment 
of price adjustments arising out of changes of policies and the settlement of final account.  Project 
cost disputes remains one of the important causes to construction disputes.

(2)The�amendment�and� implementation�of� the�Administrative Rules on the 
Pricing of Contracts for Construction Projects� further� regulates� the�pricing�
activities�for�construction�projects

On 11 December 2013, the MOHURD issued the Administrative Rules on the Pricing of Contracts 
for Construction Projects (Order No. 16 of the MOHURD, and abolished the existing Administrative 
rules on the Pricing of Contracts for Construction Projects issued on 5 November 2001.

The new Administrative Rules further elaborate on the administration of the pricing of 
contracts for construction projects, and add new provisions which are in line with the laws, 
regulations and national standards.  For example, Article 6 of the new Administrative Rules 
explicitly states that, “all construction projects funded or mainly funded by the state, shall adopt 
the pricing method on the basis of bill of quantities”, so as to bring it in line with the 2013 edition 
of the Code of Valuation with BOQ.  Article 11 of the new Administrative Rules expressly provide 
that, “where the tender price is lower than the construction costs or higher than the reserve price, 
the tender evaluation committee shall reject the tender”, which is consistent with the Implementing 
Regulations on the Tendering and Bidding Law.

Furthermore, the new Administrative Rules also refine the provisions regarding the 
adjustment of contract price, and emphasise the concept of settlement throughout the entire project 
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cycle.  Article 14 of the Administrative Rules stipulate that, “the employer and the contractor shall 
agree in the contract the price adjustment methods under any of the following circumstances: (1) the 
changes to the laws, rules, regulations or the relevant national policies that affect the contract price; 
(2) the cost adjustment information published by the construction cost administration institutes; (3) 
the approved design variation; (4) the changes made by the employer to the agreed and approved 
construction organisation plan which give rise to increase in expenses; and (5) any other factors 
agreed by the parties”.  Article 17 stipulates that, “the employer and the contractor shall settle and 
make interim payments periodically or based on the progress of the works in accordance with the 
contract”.

The Administrative Rules specify the circumstances under which the contract price shall be 
adjusted, emphasise the settlement throughout the entire project cycle and regulate the below-cost 
tendering, which will reduce disputes arising from construction pricing, and will also facilitate the 
smooth implementation of construction works.

4.��Legal�Developments�in�the�Quality�of�Construction�Works

(1)Formal�implementation�of�the�new�edition�of�the�Classification of Flammability 
Building Materials and Products�will�further�improve�the�quality�standards�for�
construction�materials

On 1 October 2013, the Classification of Flammability of Building Materials and Products 
(GB8624-2012) was formally implemented, and at the same time the Classification of 
Flammability of Building Materials and Products (GB8624-2006) was abolished.  The new 
standard applies to the classification and determination of the flammability of building materials, 
decoration materials and products to be incorporated into the construction works.

In comparison with the 2006 edition, the main technical changes to the standard are as 
follows: (a) revising the foreword, introduction and a number of technical terms and definition, 
and deleting symbols and abbreviations; (b) revising the classification and determination criteria 
of the flammability of building materials; (c) adding the classification of flammability of building 
products (partially replaced GB20286-2006); (d) deleting the testing methods, the testing 
principles and sample preparation, the quantity of classification tests, the testing of building 
products (except flooring materials), the testing of flooring materials, and the application scope of 
this classification; (e) revising the classification marks of flammability together with the additional 
information and marks; and (f) deleting the content of the original Appendices A, B and C, and 
replacing with the content of the new Appendices A, B and C.

In order to strengthen the applicability and adaptability of the standard, the new standard 
classifies the flammability of building materials and products as A1, A3, B1, B2 and B3, and also 
establish a reference system to the European Union’s standard classifications, i.e. A1, A2, B, C, D, 
E and F, and adopt the classification criteria of the European Standard EN13510-1:2007.
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The new standard strengthens the fire resistance requirements of building materials, 
decoration materials and products, in particular imposes higher requirements on flammability of 
thermal insulation materials, which will generate a positive effect on enhancing the quality and 
safety management of construction works.

(2)The�enactment�and� implementation�of� the�new�Mandatory Provisions of 
the Construction and Engineering Standards�will� further�specify� the�quality�
requirements�of�construction�works�

On 27 February 2013, the MOHURD published the following three mandatory provisions, 
including 2013 edition of the Mandatory Provisions of Construction and Engineering Standards 
(Industrial Construction)A, 2013 edition of the Mandatory Provisions of Construction and 
Engineering Standards (Railway Construction)B and 2013 edition of the Mandatory Provisions of 
Construction and Engineering Standards (Oil and Chemical Industry Construction)C.  These three 
standards incorporate the mandatory standards of newly published national standards and industry 
standards in areas relating to the safety of people’s life and property, health, energy conservation, 
land conservation, water conservation, material conservation, environmental protection and public 
interest.  These three mandatory standards have come into force on 1 June 2013.

The Mandatory Provisions of Construction and Engineering Standards are technical 
regulations which must be observed during the execution of construction works.  Compliance 
with the Mandatory Provisions of the Construction and Engineering Standards is a requirement 
of the Regulations on the Quality Administration of Construction Projects, and is seen to be key to 
ensure the technical quality of construction works, and coincidentally is also an important step in 
advancing reforms of the system of standards for construction works.  The proper implementation 
of the standards, have an important impact towards promoting the healthy development of 
construction activities, ensuring construction quality and safety which increases investment 
returns and social and environmental benefits.

In summary, the publication of these series of standards, will inevitably affect the quality 
and construction period of construction works, and may increase the construction costs, imposing 
higher requirements on contracting parties’ cost, quality and time management of construction 
works.  During the implementation of the new standards, new disputes relating to cost, time and 

A  The Circular issued by the MOHURD on 2013 edition of the Mandatory Provisions of the Construction and 
Engineering Standards (Industrial Construction), http://www.mohurd.gov.cn/zcfg/jsbwj_0/jsbwjbzde/201304/
t20130402_213333.html.

B  The Circular issued by the MOHURD on 2013 edition of the Mandatory Provisions of the Construction and 
Engineering Standards (Railway Construction), http://www.mohurd.gov.cn/zcfg/jsbwj_0/jsbwjbzde/201304/
t20130402_213335.html.

C  The Circular issued by the MOHURD on 2013 edition of the Mandatory Provisions of the Construction and 
Engineering Standards (Oil and Chemical Industry Construction), http://www.mohurd.gov.cn/zcfg/jsbwj_0/
jsbwjbzde/201304/t20130402_213334.html.
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quality of construction works may arise.

5.��Legal�Developments�in�the�Safety�of�Construction�Works

As recent years have seen rapid development of China’s railway construction, railway safety 
management has become a significant issue, particularly following the occurrence of several 
serious railway accidents, higher requirements for railway safety administration have became 
necessary.  Based on the practical experience of railway construction, on 17 August 2013, the 
General Office of the State Council issued the Administrative Regulations on the Safety of Railways 
(Order No. 639 of the State Council)A which focuses on key aspects of safeguarding the quality and 
safety of railways.

As a comprehensive regulation regarding the safety administration of railways, the Regulation 
covers the main aspects of railway safety and the important administration mechanisms, including 
the quality and safety of construction, the quality and safety of special equipment for railways, the 
safety of railway lines and the operational safety, etc.  The Regulation as an administrative rule 
incorporates the requirements of the relevant rules issued by the ministries and the normative 
documentation regarding the railway construction, and further strengthens the safety administration 
requirements of railway construction.  The Regulation expressly provides that the survey, design, 
construction and supervision of railway construction works as well as the procurement of building 
materials and equipment shall be subject to tendering in accordance with the relevant laws and 
regulations, and specifies the quality and safety responsibilities of each participant of the railway 
construction works.  In addition, the Regulation stipulates that the survey, design, construction 
and supervision of the railway construction works must comply with the laws, administrative 
regulations and rules regarding the quality and safety administration of construction works.

The publication of the Regulation meets the needs of the separation of government functions 
from the management of railway enterprises, the openness of railway construction market and 
the diversity of construction participants, and the Regulation as an administrative regulation 
improves the legal scope of the rules on the administration of railway construction safety.  The 
implementation of the Regulation will be a driving force to advance the quality and safety 
administration of railway construction works, to better safeguard the safety of life and property of 
the public as well as to promote the development in railways.

6.�Legal�Developments�in�the�Qualifications�of�Construction�Enterprises

In order to implement the spirit of reform in the transformation of government functions and 
market forces, the revised consultation draft of the Administrative Regulations on the Qualifications 

A  The Administrative Regulations on the Safety of Railways, http://www.gov.cn/flfg/2013-09/06/content_2482653.
htm.
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of Construction Enterprises proposed by the MOHURD in 2013 has drastically revised the existing 
Administrative Regulations on the Qualifications of Construction Enterprises.

This consultation draft revises the “labour services sub-contracting” qualification to the 
“construction labour services” qualification, and specifies that construction labour services 
qualification are not to be classified according to type or class.  It amends the scope of works 
undertaken by main contractors, and provides that main contractors are entitled to carry out the 
specialist works or sub-contract the specialist works, but in respect of specialist works which 
the main contractors are not qualified to undertake must be sublet to qualified sub-contractors.  
It also amends the scope of services for specialist contracting qualifications, and abolishes 
and consolidates approximately 20 specialist contracting qualifications.  It has abolished the 
provisions regarding main qualifications, and revises the relevant provisions regarding the classes 
of additional qualifications applied by enterprises.

The consultation draft emphasises the harmonisation of relationships and appropriate 
decentralisation, embodies the progressive changes of the national policies of qualification 
administration moving from emphasising the administrative supervision and management to 
emphasising the market monitoring, encouraging enterprises to carry out the technological 
innovation and technical improvement, and also promotes the cross-industry development.

The classes of qualifications are key factors in weighting competitiveness and influencing the 
development of companies.  The revision and improvement of the consultation draft will, through 
the administration of qualifications, promote the improvement of operational management, and also 
help achieve the adjustment and upgrade of the construction industry.  Furthermore, the revision 
and improvement of the consultation draft will further encourage competition within the construction 
market and enhance the competitiveness and flexibility of the market.  It is envisaged that the 
complexity of construction disputes may further develop but at the same time the consultation draft 
addresses the illegal conducts in construction industry such as the illegal sub-contracting of works 
to disqualified sub-contractors, and the illegal sub-contracting of the entire construction project 
to other contractors, and it will have a positive effect in reducing the construction disputes.

7.�Developments�in�the�Forms�of�Construction�Contract�

(1)The�new�edition�of�the�Standard�Form�of�Construction�Contract�was�formally�
implemented,�further�regulating�the�order�of�construction�market

On 3 April 2013, the MOHURD and the State Administration for Industry & Commerce jointly 
published the Standard Form of Construction Contract (GF-2013-0201), which was formally 
implemented on 1 July 2013.  By comparison with the 1999 edition of the Form of Construction 
Contract, the content of the new edition is more substantial, more scientific and specify in detail 
the respective rights and obligations of the parties, Furthermore, the new standard form ensures 
consistence with the existing laws and regulations.
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Firstly, for the purposes of resolving the problems commonly encountered in China’s 
construction industry, the new edition of construction contract introduces eight new contract 
management systems, which include the introduction of a two-way guarantee system to address 
issues arising out of the delay or failure in making payments for construction projects or workers’ 
wages.  The contract also establishes a mechanism for the adjustment of prices to mitigate the 
market risks of the employers and contractors, introduces a new mechanism for defects liability 
periods to resolve disputes regarding the release of retentions, and introduces time bars on claims 
so as to deal with construction claims effectively.

Secondly, the new edition of construction contract takes into account the development of 
laws on construction pricing and the recent revision of the Code of Valuation with BOQ.  It also 
introduces improvements to contract prices.  The fixed price contracts, price adjustment contracts 
and cost plus fee contracts, as specified in the 1999 edition of the construction contract, have been 
revised to the unit price contracts, lump sum contracts and other pricing types as specified in the 
new edition of construction contract, and generally the forms of contract pricing are considered 
more scientific and reasonable.

Thirdly, the new edition of construction contract establishes a contract management system 
with management of the construction works and delivery of documents by a supervising engineer.  
It specifies that the correspondence between the employer and the contractor shall be sent via the 
supervising engineer, in order to ensure he can maintain complete awareness as to the performance 
of the contract and the arising of variations, and to improve the methodology and reasonableness of 
construction management.

Based on the international and domestic forms of construction contracts, the new edition 
of construction contract takes full account of the salient issues arising from the performance of 
construction contracts, and introduces well developed international construction management 
experiences, which will have a positive effect on improving the standardisation of construction 
contract management, promoting healthy and steady development of the construction industry, and 
reducing construction disputes.

(2)Initiated� the�drafting�of�a�series�of� forms�of�construction�contracts,� further�
regulating�the�management�of�construction�contracts

In May 2013, the NDRC commenced drafting the standard form of tender documents for goods, 
which mainly applies to procurement for construction materials which are subject to compulsory 
tendering.  The drafting of this standard form will fill the current lacuna for standard form of 
tender documents for goods, and will also have a positive effect on preventing disputes relating to 
the tendering of goods, and protecting the parties’ rights in the tendering process.

In October 2013, the MOHURD started drafting the new editions of the construction works 
sub-contract and the labour-only sub-contract, and organised and carried out consultation with 
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governmental authorities, trade associations, industry representatives and law firms, etc.  The 
drafting of the new edition of these documents is intended to further regulate and enhance the 
management of construction works sub-contracts and labour-only sub-contracts to protect the 
legal rights of all parties and to ensure the quality and safety of construction works, and should 
serve to reduce the number of cases relating to construction disputes.

8.�Policy�Changes�in�the�Management�of�General�Contracting�

The MOHURD has been promoting the Engineering, Procurement and Construction (“EPC”) 
contract procurement route, aiming to improve the overall capability of domestic construction 
enterprises.  However, in the field of construction of buildings, the lack of the regulation on filing 
of EPC contract tendering has prevented the full implementation of the EPC contract procurement.  
In recent years, in order to solve this problem, various local governments have published 
regulations on filing of EPC contracts.

In May 2012, Shanghai improved the regulations on the filing of construction contracts, and 
included the Design and Build Contracts and the Survey, Design and Build Contracts in the scope 
of filing.  In August 2012, Haikou Government announced the Tentative Rules on the Construction 
Management of EPC Projects Invested by the Haikou GovernmentA which set out the regulations 
on EPC projects invested by the government.  On 19 October 2013, the Shenzhen Housing and 
Construction Bureau issued the Shenzhen Rules on the Filing of Construction ContractsB which 
expressly provided that the Design and Build Contracts entered into between the developers and 
contractors should be included in the scope of contracts required to be filed.  These documents 
resolve the issue of filing the Design and Build Contracts, an issue which troubled enterprises in 
the building construction industry for some time.  It also further advances the promotion of EPC 
contract procurement route.

9.��Promotion�of�the�Public�Disclosure�System�of�Judgments�and�Rulings

In order to further improve judicial transparency and resolve the problem of judicial consistency, 
the Supreme People’s Court issued the Regulations on the Publication of Judgments and Rulings 
on the Internet by People’s CourtsC (Fa Shi No. 26 of 2013) on 21 November 2013.  These 
Regulations require the Supreme People’s Court to establish a web site so that all judgments and 
rulings made at all levels of the People’s Courts are available from one source.  These Regulations 

A  The Tentative Rules on the Construction Management of the EPC Projects Invested by the Haikou Government, 
http://fzb.hainan.gov.cn/hnfzb/fzxc/basc/201301/t20130115_879891.html.

B  The Circular issued by the Shenzhen Construction Bureau on the Shenzhen Rules on the Filing of Construction 
Contracts, http://www.sz.gov.cn/zfgb/2013/gb857/201311/t20131113_2245917.htm.

C  The Regulations on the Publication of Judgments and Rulings on the Internet by People’s Courts issued by the 
Supreme People’s Court, http://www.hncourt.org/public/detail.php?id=143211.
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have taken effect from 1 January 2014.  These Regulations will, from an institutional level, urge 
judges to improve their legal literacy and to be prudent in the administration of justice, and should 
also ensure the fairness of cases.  It will also be helpful in enhancing the consistency of judgments 
and reduce the circumstances of different judgments on similar facts and issues.

As construction disputes are technical and complex, significant differences exist amongst 
judicial authorities at various levels and arbitration commissions in respect of their understanding 
of some disputes in the course of that deliberations.

This is especially the case in relation to issues such as the validity of tendering and bidding 
contracts, the settlement under “black and white” contracts, the time determination, and the 
problems in relation to the concurrency of claims and remedies for breaches of contract.  Different 
judgments made on similar cases is commonplace.  The same case will have dramatically different 
outcomes in different courts and arbitration commissions, and the authority of the judiciary is 
reduced by such occurrences.

The publication and implementation of the Supreme People’s Court’s Regulations on the 
Publication of Judgments and Rulings on the Internet by People’s Courts has further improved 
access to this information.  It will have a positive effect on the outcome of litigated cases, enhance 
the consistency of judgments, and enhance the authority of the judiciary.  The publication of 
judgments and the consistency in outcomes in relation to construction disputes will improve the 
reasonable expectations of the parties to a construction dispute, and will reduce or prevent a party 
from adopting extreme methods to resolve disputes. 

III.   Significant Cases

1.�Disputes�in�relation�to�Complaints�on�Tendering�and�Bidding�for�Construction�
Projects

Basic�Facts

A construction company (“Tenderer A”) participated in a tender for a construction project 
funded by the State in June 2013.  The tender evaluation committee identified Tenderer A as 
the tenderer ranked first and accordingly published the results.  It was later discovered that 
there had been falsification of performance records by another tenderer (“Tenderer B”) and 
therefore the employer decided to cancel the tender and re-issue the tender.  Tenderer A alleged 
that employer’s decision to re-tender was illegal and the rights of the tenderer ranked first were 
severely damaged.  A complaint was lodged with the competent authorities and a request made for 
a declaration of revocation of the employer’s decision to re-tender.
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Case�Summary

Was it open to the employer to declare the tendering process void and re-tender the works on the 
basis of falsification of performance records by other tenderers?  This issue involves the legality 
of re-tendering and the calculation of any losses incurred thereby.  The PRC Tendering and 
Bidding Law and the other relevant laws and regulations contain detailed provisions relating to re-
tendering.  For instance, Article 42 of the Tendering and Bidding Law provides that: “Where all 
tenders submitted for a project subject to compulsory tendering have been rejected, the employer shall 
undertake re-tendering in accordance with this Law.”

Article 19 of the Implementing Regulations on the Tendering and Bidding Law prescribes: 
“Upon completion of pre-qualification procedures, the employer shall promptly notify pre-
qualification applicants in writing of the outcome of the pre-qualification.  Unsuccessful applicants 
are disqualified for submitting tenders.  Where the number of successful applicants is less than three, 
re-tendering shall be carried out.”

Article 55 of the Implementing Regulations on the Tendering and Bidding Law further 
provides that: “For projects where state-owned funds take the controlling or have the most exposure 
and which are subject to compulsory tendering, the employer shall select the tenderer ranked first 
as the successful tenderer.  If the tenderer ranked first rejects the successful tender, or is unable to 
perform the contract due to force majeure, or fails to provide performance security as required by 
the tender documents, or is found in violation of laws that may affect the outcome of the tender 
and therefore is disqualified for the award of the tender, the employer may select another qualified 
candidate as the successful tenderer in accordance with the ranking set out in the shortlist proposed 
by the tender evaluation committee, or it may undertake re-tendering.”

Article 58 of the Rules on Tendering and Bidding for Works of Construction Projects (Order 
No. 30 of the Seven Ministries and Commissions, Revised by Order No. 23 of 2013) provides that: 
“For projects where state-owned funds take the controlling or have the most exposure and which are 
subject to compulsory tendering, the employer shall select the tenderer ranked first as the successful 
tenderer.  If the tenderer ranked first rejects the successful tender, or is unable to perform the contract 
due to force majeure, or fails to provide performance security as required by the tender documents, or 
is found in violation of laws that may affect the outcome of the tender and therefore is disqualified 
for the award of the tender, the employer may select another qualified candidate as the successful 
tenderer in accordance with the ranking set out in the shortlist proposed by the tender evaluation 
committee.  If the tenderer selected according to the ranking of the shortlist is outside the expectation 
of the employer or such selection has an obvious adverse impact on the employer, the employer may 
undertake re-tendering.”

As can be seen from the provisions set out above, the employer may only re-tender the works 
where the tenderer ranked first rejects the successful tender, is unable to perform the contract due 
to force majeure, fails to provide performance security as required by the tender documents, or 
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is found in violation of laws that may affect the outcome of the tender, and the tenderer selected 
according to the ranking of the shortlist is outside the expectation of the employer or such selection 
has an obvious adverse impact on the employer.  In the context of these facts, re-tendering should 
not be carried out as a result of Tenderer B’s falsification of performance records as alleged by the 
employer, as it does not constitute a valid ground for re-tendering.

Observations

Re-tendering of the works involves a series of legal issues for tendering and bidding in 
construction projects, including invalid tendering process, invalid contract award, invalid 
publication of the outcome of the tender and damages arising therefrom.  It also has a direct 
bearing on a number of other factors, such as the existence and conclusion of entering into a 
contract, impacts on time and costs of construction projects, etc.  In recent years, these kinds 
of disputes in China have been increasing and have arisen in government invested projects, 
projects invested by state-owned enterprises and real estate development projects.  One well-
known example is that administrative review case of Gree vs. Guangzhou Finance Department 
which involved issues relating to the procurement of air conditioners by Guangzhou Panyu 
Central Hospital.  From another perspective, it also reflects the increased awareness of parties 
participating in the tendering to uphold their legal rights.

As a series of laws and regulations on tendering and bidding have been enacted in recent 
years, disputes arising out of the tendering and bidding stages of construction projects will not 
be limited to objections and complaints raised at the tender invitation stage, but will also include 
disputes regarding the validity of awarded contracts and the settlement under “black and white” 
contracts.  Although objections and complaints in respect of tendering and bidding may not have 
been referred to arbitration or litigation, they involve typical tendering and bidding legal issues 
such as objections to shortlists of pre-qualified applicants, tenderers’ falsification of performance 
records, project managers with multiple roles, avoidance of tender evaluation experts and collusive 
tendering which are all topics worthy of further in-depth study.

2.�Engineering�Intellectual�Property�DisputesA

Basic�Facts�

The State Intellectual Property Office (“SIPO”) granted a utility model patent for an “integral 
geo-cell” to ZHANG Zhenwu in October 2010.  At some point after registration of the patent, 
ZHANG Zhenwu became aware that Anhui Road & Bridge Group Co., Ltd. (“ARB”) had 
included counterfeit integral geo-cell products in its contracted works.  ZHANG Zhenwu filed 

A  Source: Judicial Opinions of China, the Supreme People’s Court at http://www.court.gov.cn/zgcpwsw/.
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a lawsuit with the Anhui Hefei Intermediate People’s Court seeking: (a) immediate cessation 
of the patent infringement, destruction of the counterfeit patented product in use and in stock, 
and publication of a statement in the newspaper to mitigate his position; (b) compensation for 
economic loss in the sum of RMB200,000 and reasonable expenses arising from implementing the 
termination of infringing acts.

This case was concluded by the Anhui Hefei Intermediate People’s Court in the first instance 
in November 2013.

Case�Summary

(1)Did�ARB�infringe�the�utility�model�patent?

The Court held that the asserted patent was legal and valid, and that the technical features of the 
alleged infringing products included at the project site of ARB fell within the scope of protection of 
the asserted patent, and therefore ARB’s acts were deemed to constitute an identical infringement.

A finding of identical infringement, also known as a literal infringement, has the effect that 
the alleged infringing product or method embodies all the necessary technical features stated 
in the patent.  An identical infringement is established where the alleged infringing product or 
method embodies all necessary technical features of the patented product or method.  A finding 
of identical infringement is made even where the alleged infringing product or method embodies 
more technical features than those stated in the independent claim, no matter what technical effect 
it may have.  However, where the alleged infringing product or method embodies less technical 
features than those stated in the independent claim, there is no infringement.

(2)�Should�ARB�be�liable�for�compensation?

The Court held that, during the court proceedings, ARB adduced evidence to demonstrate that 
the infringing products were from Anhui Zongwan Company and were returned to Auhui Zongwan 
Company on receipt of the claim served by the Court.  In contrast, ZHANG Zhenwu failed to 
adduce any evidence showing that ARB continued to use the infringing products after returning 
the same.  In other words, the defendant had proved that the products were from a legitimate 
source, that the defendant was not aware of the infringement of someone else’s patent rights at the 
time of purchasing the alleged infringing products, and when the defendant became aware of any 
potential infringement during the court proceedings, it immediately returned the alleged infringing 
products.  In light of the above, ARB should not shoulder the civil liabilities of terminating the 
infringing activity and paying compensation for any losses.

Observations

Recent years have seen sustained growth in the number of patent applications in China.  China 
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has become one of the largest patent filing countries in the world.  Officials from the Planning and 
Development Department of SIPO advise that, in 2013, the application and granting of invention 
patents in China have three main characteristics, including the acceptance of over a one-third 
of invention patent applications, a slight decline in the number of granted invention patents, and 
that enterprises are gradually becoming the main source of inventions.  Statistics show that SIPO 
accepted a total of 2,377,000 applications for the registration of invention patents, utility model 
patents and design patents, an increase of 15.9% on last year.  SIPO has also granted 1,313,000 of 
3 types of patents, an increase of 4.6% on the previous year’s registrations.

Intellectual property rights cases in the field of construction and engineering have also seen 
an increase in numbers and a diversification in forms.  As the party which is mainly responsible 
for executing construction works, construction enterprises carry out the work in relation to process 
design, special construction methods, patented products and procurement of equipment under 
the Design and Build Contracts.  Along with the economic reform and technology upgrades in 
China, all the work mentioned above may involve the infringement of patents, copyrights and 
business secrets.  This case demonstrates that the occurrence of disputes may be reduced if 
construction enterprises take steps to record legitimate sources of workmanship, construction 
methods and procurement of equipment, and to immediately cease the use of any potentially 
infringing products and preserve any relevant evidence once they become aware of the potential 
infringement of intellectual property rights arising out of their workmanship, construction methods 
and procurement of equipment, and notify the concerned parties immediately.

3. Disputes arising out of Letters of Guarantee in Construction ProjectsA

Basic�Facts

On 8 January 2007, Hutchison Whampoa Properties (Chengdu) Wenjiang Limited (“HWP 
Wenjiang”) and China Construction Fifth Engineering Division Corp., Ltd. (“China 
Construction”) entered into a contract agreement for construction works (“the Contract”) 
under which HWP Wenjiang engaged China Construction as the main contractor to execute the 
Phase 1A works of the residential project located at Plot No. 1, Guanghua Avenue, Wenjiang New 
City, Wenjiang District, Chengdu.  As regards the construction period, the Contract provided that: 
(a) the Phase 1 works of Zone A should be completed within 180 calendar days calculated from 
the commencement date, i.e. the completion date should be 25 May 2007; (b) the Phase 2 works of 
Zone A should be completed within 405 calendar days calculated from the commencement date, i.e. 
the completion date should be 5 January 2008; (c) the works of Zone B should be completed within 
280 calendar days calculated from the commencement date, i.e. the completion date should be 2 
September 2007; (d) the works of Zone C should be completed within 405 calendar days calculated 

A   Source: Judicial Opinions of China, the Supreme People’s Court at http://www.court.gov.cn/zgcpwsw/.
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from the commencement date, i.e. the completion date should be 5 January 2008; and (e) the works 
of Zone D should be completed within 120 calendar days calculated from the commencement date 
notified by the employer/architect prior to the completion of the works of Zone C.  Clause 31 of the 
Contract regarding the performance guarantee provides that the main contractor shall obtain an 
irrevocable performance guarantee of an insurance company or a bank (guarantor) to be jointly and 
severally bound with the main contractor to the employer in the amount as stated in the Appendix 
to the Contract for the due performance of the Contract.  The insurance company or bank and 
the terms of the performance guarantee shall be approved by the employer, and the performance 
guarantee shall be obtained at the costs of the main contractor.  The amount of performance 
guarantee as specified in the Appendix to the Contract was RMB18.89 million.

On 13 December 2006, China Construction as the main contractor and the Bank of China 
Hunan Branch (“BOC Hunan”) as the guarantor executed the performance guarantee with the 
reference no. LGC97006001001 (“Performance Guarantee”).  In consideration of the engagement 
of the main contractor by the employer HWP Wenjiang, the main contractor and the guarantor 
warranted and undertook to the employer that:-

1. The main contractor shall duly perform and observe all the terms and conditions of 
the Contract according to the true purport intent and meaning thereof.

2. If the main contractor is in default of its obligations under the Contract, the 
guarantor shall satisfy and discharge the damages sustained by the employer 
thereby up to the amount of RMB18.89 million then his obligation under the 
Performance Guarantee shall be null and void.……

4. The liabilities under the Performance Guarantee shall not be relieved until the 
issue of the completion certificate for the works or the amount claimed reaches the 
limit specified in Clause 2 above.

5. This Performance Guarantee shall be irrevocably binding upon the main contractor 
and the guarantor and their respective successors and assigns jointly and severally.

On 14 February 2012, HWP Wenjiang issued to BOC Hunan a demand notice under the 
Performance Guarantee alleging that the guarantee event had occurred.  According to the Contract 
between HWP Wenjiang and China Construction, the completion dates for Phases 1 and 2 of 
Zone A should be 25 May 2007 and 5 January 2008 respectively, and the completion dates for 
Zones B, C and D should be 2 September 2007, 5 January 2008 and 2 May 2008 respectively.  
From the commencement date stipulated under the Contract (i.e. 27 November 2006), China 
Construction’s progress of works had fallen behind the programme and it had failed to take any 
effective measures to expedite the progress notwithstanding HWP Wenjiang’s repeated requests 
to China Construction to remedy its defaults in writing.  China Construction’s continuous material 
breach resulted in delay in completion of the works under the Contract and the failure to sell the 
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properties to potential buyers.  As a result, HWP Wenjiang suffered significant economic losses, 
the amount of which far exceeded the guaranteed amount under the performance bond.  Pursuant 
to Clause 2 of the Performance Guarantee, HWP Wenjiang requested BOC Hunan to pay the 
damages arising out of China Construction’s breach in the aggregate amount of RMB18.89 million 
under the Performance Guarantee.

On 19 March 2012, BOC Hunan made the payment of RMB18.89 million as claimed by HWP 
Wenjiang under the Performance Guarantee.  When China Construction became aware of BOC 
Hunan’s payment of RMB18.89 million to HWP Wenjiang and its transfer of such amount from 
China Construction’s account under the performance bond, China Construction filed an action 
with the Chengdu Intermediate People’s Court requesting HWP Wenjiang to return in the sum of 
RMB18.89 million alleging unjust enrichment.

Judgment was handed down by the Sichuan Higher People’s Court in August 2013.

Case�Summary

1.� Was�HWP�Wenjiang�the�competent�defendant?

The Court held that, although there was a direct contractual relationship between China 
Construction and HWP Wenjiang, the dispute arose from the facts that HWP Wenjiang made a 
claim against BOC Hunan under the Performance Guarantee.  The Performance Guarantee was 
founded on the construction contract executed between China Construction and HWP Wenjiang.  
BOC Hunan’s payment of the disputed amount to HWP Wenjiang under its liabilities as a party 
to the Performance Guarantee was, in substance, to discharge the payment obligations on behalf 
of the principal debtor China Construction.  As BOC Hunan subsequently deducted an equivalent 
amount from the account of China Construction on the basis of an overdue pledge made by China 
Construction, the legal effect of the payment made based on the claim by HWP Wenjiang also 
extended to China Construction.  Therefore, China Construction could validly object to such 
payment and request HWP Wenjiang to return the payment on the grounds of unjust enrichment.  
HWP Wenjiang is therefore a competent defendant in this case.

2.� Should�BOC�Hunan�make�the�payment�of�the�guaranteed�amount� in�favour�
of�HWP�Wenjiang?

The Court of First Instance held that Clause 2 of the Performance Guarantee provided that, “If the 
main contractor is in default of its obligations under the Contract, the guarantor shall satisfy and 
discharge the damages sustained by the employer thereby up to the amount of RMB18.89 million 
then his obligation under the Performance Guarantee shall be null and void”.  The drafting of this 
article was found to be unequivocal, as it is not clear whether the claim is payable on demand, but 
that it explicitly creates the condition precedent for the guarantor to assume its guarantee liability 
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which was “If the main contractor is in default of its obligations under the Contract”.  Therefore, 
when HWP Wenjiang brought its claim, it should have adduced evidence to show the main 
contractor’s defaults and the amount of damages sustained thereby.  From the correspondence 
exchanged between the parties, it was manifest that HWP Wenjiang, at the time the demand was 
made, had failed to provide any supporting particulars of the main contractor’s defaults and the 
damages sustained thereby.  Given that the payment received by HWP Wenjiang was neither made 
in accordance with the provisions of the Performance Guarantee nor had any legitimate basis, the 
conditions for BOC Hunan’s assuming the guarantee liabilities had not been fulfilled.  Therefore, 
the payment made in favour of HWP Wenjiang constituted the unjust enrichment and should be 
returned.

The Court of Appeal held that the bank guarantee issued by BOC Hunan as the guarantor 
in favor of HWP Wenjiang was legal and valid since it was not against any mandatory provision 
of laws or administrative regulations and it was also in compliance with the relevant financial 
regulations in China.  There was no consensus reached between HWP Wenjiang and China 
Construction to amend or terminate the bank guarantee.  Clause 1 of the Application for 
Performance Bond/Stand-by Letter of Credit issued by China Construction to BOC Hunan on 11 
December 2006 provided that, “We warrant to undertake all the risks under the performance bond/
stand-by letter of credit and agree that the Bank is entitled to deal with all the matters under the 
performance bond/stand-by letter of credit in accordance with the international practice, the relevant 
PRC laws and the relevant rules of the Bank.  We acknowledge that the performance bond/stand-
by letter of credit is issued by the Bank in such a form as required by us and on the basis of our 
agreement to undertake the relevant risks.  If the beneficiary of the performance bond/stand-by letter 
of credit makes any claim in accordance with the terms of the performance bond/stand-by letter of 
credit, we undertake to make the payment within 3 days upon receipt of the notice from the Bank, 
failing which the Bank is entitled to directly debit any of our accounts for making such payment.  
If the Bank makes any advances due to our failure to make the payment in a timely manner, the 
Bank may exercise its rights to claim against us under the performance bond in accordance with the 
counter guarantee measures mentioned above…….Under no circumstances will we refuse to make 
payment on the bases of the performance of the contract or the factual background, and we hereby 
waive any rights of defence and recourse”.  The Letter of Undertaking provided that, “We are fully 
aware of the risks of the on-demand nature of the bond”. Clause 5 of the Performance Guarantee 
executed between China Construction and BOC Hunan on 13 December 2006 further provided 
that, “This Performance Guarantee shall be irrevocably binding upon the main contractor and the 
guarantor and their respective successors and assigns jointly and severally”.  In light of the above, 
the guarantee between BOC Hunan and China Construction fell within the ambit of an independent 
guarantee without any underlying legal nexus, and the bank guarantee in dispute constituted an 
irrecoverable and independent on-demand guarantee.

Given that the performance guarantee involved in this case is an independent on-demand 
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guarantee, the bond issuing bank should make the payment of the amount specified in the bond upon 
receipt of a written demand which complied with the undertaking provisions.  HWP Wenjiang 
issued the demand notice to BOC Hunan in accordance with the Performance Guarantee, and 
BOC Hunan discharged its payment obligations pursuant to the Performance Guarantee, which 
was supported by sufficient factual and legal bases.  As China Construction had never raised any 
objections to the conduct of BOC Hunan, there was no misconduct.  Hence, the payment made in 
favour of HWP Wenjiang’s under a valid bank guarantee was legally justified.

Observations

Construction industry is one of the sectors in China where guarantees are most frequently 
used, including but not limited to the use of advance payment guarantees, payment guarantees, 
performance guarantees and quality warranty guarantees.  In recent years, the independence of 
guarantees adopted for domestic projects has not been directly recognized by judicial authorities, 
and have given rise to a large number of guarantee disputes.  The judgment rendered by the 
Sichuan Higher People’s Court in this case in 2013 represents the train of thought of certain 
local courts, i.e., under certain conditions the independence of guarantees is recognized.  The 
judgment of the Sichuan Higher People’s Court shows that one of the conditions precedent for 
recognizing the independence of a guarantee is that the guarantee must expressly provide that the 
guarantor’s payment obligations is independent of the underlying legal nexus or any other legal 
nexuses.  In this case, the Application for Performance Bond/Stand-by Letter of Credit submitted 
by China Construction expressly stipulated that, “Under no circumstances will we refuse to make 
payment on the bases of the performance of the contract or the factual background, and we hereby 
waive any rights of defence and recourse”.  Thus, the independence of the guarantee in dispute 
was recognized.  In the foreseeable future, this case will, to some extent, have an impact on the 
judgment of other similar cases.

Nevertheless, the consultation draft of the Regulations on Several Issues Concerning the Trial 
of Cases on Independent Guarantee Disputes issued by the Supreme People’s Court on 9 November 
2013 sets out two opinions rather than directly supporting the effect of independent guarantees.  
The first opinion is that where a guarantee expressly provides that the payment shall be made on 
first demand and the guarantee is governed by the Unified Rules for Demand Guarantees issued by 
the International Chamber of Commerce, or that the guarantor’s payment obligations shall not be 
impacted by the underlying legal relationship or any other legal relationships, the People’s Courts 
shall recognize such a guarantee as an independent guarantee, except when the guarantee is silent 
on the documentary requirements for payment or the maximum payment amount.  The second 
opinion is that where an independent guarantee and its underlying legal relationship contain no 
foreign element, the People’s Courts shall not uphold one party’s claim that the agreement on the 
independence of the guarantee is valid.  The opinion to be adopted by the Supreme People’s Court 
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will have guiding significance for the trial of future guarantee disputes.

4.�Disputes�relating�to�the�Limitation�of�Actions�for�Liquidated�Damages

Basic�Facts

In 2009, a construction company A (“Party A”) entered into a construction contract in respect 
of a commercial housing project with a real estate development company B (“Party B”).  The 
Contract provided that the completion date should be 1 June 2010.  When the project was 
completed and accepted in March 2011, a dispute over the settlement of final account arose 
between the parties and could not be resolved through consultation.  In September 2013, Party B 
then referred the dispute to arbitration on the ground of delayed completion claiming a substantial 
amount of liquidated damages against Party A.  Party A claimed that the statutory limitation period 
of 2 years for Party B to claim liquidated damages had already expired, so the claim should be 
time barred in accordance with the law.

Case�Summary

The point at which time starts to run for the purposes of limitation in liquidated damages claims 
was the focus of the dispute in this case.

Party A contended: As Party B knew of the delayed completion by Party A when the 
completion acceptance for the project was completed in March 2011, that was the point which 
should be regarded as the starting point of the limitation period; therefore, the limitation period of 
two years had already expired when Party B initiated arbitration in September 2013.

Party B argued: liquidated damages formed part of the settlement of final account and should 
be paid in the course of final account settlement.  Since the final account settlement had not 
been completed, Party B could not know whether the liquidated damages would be paid or not, as 
such it was only after the final account settlement was completed could Party B know whether its 
rights to claim liquidated damages would be infringed or not.  Therefore, time for the purposes of 
limitation in liquidated damages should start running from the completion date of the final account 
settlement.  As the final account settlement involved in this case was not completed when Party 
B initiated arbitration in September 2013, the limitation period for liquidated damages had not 
started to run.

The arbitral tribunal has yet to make an award.

Observations

The scope of final account settlement is a primary cause of the dispute in this case.  Party A 
believes that the final account settlement only refers to the settlement of the project prices 
payable by the employer, so the liquidated damages is not included in the final account settlement 
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and should be claimed separately.  Party A therefore believes that the limitation period should 
start running from the date on which the completion acceptance for the project was completed.  
However, Party B believes that the final account settlement should include the settlement of all 
creditors’ rights and debts in respect of the whole project including liquidated damages, so the 
limitation period can only start running from the date on which the final account settlement is 
completed.

In accordance with Article 11 of the Judicial Interpretations of the Supreme People’s Court 
on the Limitation of Action, “Where an obligee claims his rights with respect to any portion of a 
creditor’s rights, the effect of suspension of the limitation of action shall extend to the remaining 
portion of the creditor’s rights unless the obligee explicitly waives the remaining portion of the 
creditor’s rights”.  Liquidated damages forms part of the contract sum, so the limitation of claims 
for liquidated damages which forms part of the contract sum should not start to run as long as the 
limitation of claims for the contract sum does not start to run.  As there is no specific provision 
regarding the scope of final account settlement in the laws and administrative regulations of the 
PRC, the only way to effectively resolve the issue of limitation of claims for liquidated damages is 
to reach an agreement upon the scope of final account settlement in the construction contract.

5.�Disputes� in� relation� to� the�Validity�of�Contracts�arising�out�of� the�Policy�
Reform�in�the�Energy�Sector

Basic�Facts

A construction enterprise A (“Party A”) and an energy company B (“Party B”) entered into 
a construction contract in respect of a energy project in 2010.  During the construction process, 
the NDRC ceased approving certain energy projects and required outdated production facilities 
to close down due to the national policy reform in the energy sector, leading to impossibility 
to performance the construction contract.  Party A claimed the costs of the construction works 
performed and the losses it suffered as a result of the cessation of the contract against Party B on 
the ground that the construction contract was invalid.  Party B argued that it should be exempted 
from liability because the construction of the project was ceased due to the national policy reform 
which fell into the category of force majeure.  Party A contended that as the provisions under the 
construction contract is not clear as to whether the national policy reform fall into the ambit of 
force majeure, Party B should be held liable for its failure to obtain approvals from the relevant 
State Departments.

Case�Summary

Whether or not national policy reforms constitute force majeure is the focus of the dispute in this 
case.  Article 117 of the Contract Law provides that, “For the purposes of this Law, force majeure 
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means any objective circumstance which is unforeseeable, unavoidable and insurmountable, so 
whether the changes of national policies constitute force majeure mainly depends on whether such 
changes of national policies are unforeseeable, unavoidable and insurmountable”.

The relevant organization has not determined as this case is still pending.

Observations

In 2013, China exerted great efforts to deal with high energy-consuming and high-polluting 
industries in the energy sector and introduced a series of policies to upgrade and adjust these 
industries.  Against this background, many outdated production facilities face the possibility of 
shutdown and projects under construction are likely to be discontinued or terminated, which may 
result in a large number of construction contract disputes in the energy sector arising.  Whether or 
not national policy reforms constitute force majeure will become the focus of these disputes.

Attention should be drawn to the Minutes of Meeting on Several Issues Concerning the Proper 
Treatment of Housing Disputes in relation to the “Five New National Policies” issued on 9 July 
2013, which provides comment on whether the house purchasing restrictions imposed by the State 
constitute a force majeure event.  The minutes also made reference to the Meeting Minutes of the 
Beijing Higher People’s Court in 2011 which states that, the State’s macro-control over the real 
estate market was not a sudden policy change for which all market participants were unprepared.  
Instead, it went through a development process of gradually strengthening and improving the 
policies from lending restrictions to house purchase restrictions.  As a house purchase contract is 
a contract with relatively high contract price and close bearing on the vital interests of the parties, 
the parties to such a contract should, to a certain extent, be able to foresee and identify the real 
estate market risks and the impediments to the performance of contracts that may arise after the 
execution of the contract.  Therefore, as a matter of practice, it is not advisable to treat the house 
purchasing restrictions imposed by the State as the force majeure under Article 117 of the Contract 
Law.

The minutes above reflect the approach adopted in the judicial practice, i.e. for the purpose 
of maintaining a stable market and social order, it is not advisable to simply regard national policy 
changes as a force majeure event.

IV. Academic Issues 

Academic research on construction laws has been an area full of debate.  The debate among 
the experts and scholars in this area mainly focuses on the appropriateness of legal regulation 
and administrative supervision, including the ultimate goals and realistic goals of legal values, 
the conflicts between the market practice and the harmonious order, the conflicts between the 
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international practices and the domestic rules, the market credibility tests and the limits of 
freedom of contract.  Through analysis and practice, the hotly contested issues in 2013 are set out 
as follows: 

1.�Validity�of�the�Award�of�Below-Cost�Contracts�

Legal issues arising out of the award of below-cost contracts are not new topics.  This topic has 
become a key issue in legal practice since the publication and enactment of the Tendering and 
Bidding Law.  However, more attention has been paid to this issue due to the publication and 
enactment of the Implementing Regulations on the Tendering and Bidding Law in 2012.  In 
addition, the Minutes of Meeting on the National Civil Trial Work (Fa Ban No. 442 of 2011) and 
the Judicial Interpretation No. 2 of the Supreme People’s Court on the Trial of Construction Cases 
which is being drafted have also shed some light on these issues.

In recent years, almost all of the major construction quality and safety accidents in China 
are directly related to below-cost tenders.  The most well-known examples are the collapse of 
dormitory building of the Zhejiang Changshan Textile Bureau on 12 July 1997, the Hangzhou 
subway collapse on 15 November 2008, the building collapse of “Lotus River Garden” project 
located at Shanghai Minhang district on 27 June 2009, and the Qingdao Huangdao pipeline 
explosion on 22 November 2013.  For projects awarded at below-cost prices, as the contractors 
could not achieve the expected profits during the performance of contracts, the quality and safety 
of the construction projects were undermined and contractors did not act in good faith, ultimately 
prejudicing the interests of the investors and causing substantial economic losses to the life and 
property of the country and people.  Because of the economic conditions during 2013, many 
construction enterprises applied to arbitration commissions or judicial authorities for determination 
of construction contracts as being null and void on the grounds that the contracts were awarded at 
below-cost prices, expecting to get more project payments.

Recently, the society of construction law has re-opened the discussions on the validity of 
contracts awarded at below-cost prices.  In the Minutes of Meeting on the National Civil Trial Work 
(Fa Ban No. 442 of 2011), the Supreme People’s Court held that the legal effect of the contracts 
awarded through tendering should be upheld according to law.  Construction contracts concluded 
at the base bid prices which are below construction costs should be deemed as invalid according 
to law.  Experts holding such views also believe that, in addition to Article 41 of the Tendering 
and Bidding Law, Article 51 of the Implementing Regulations on the Tendering and Bidding Law 
promulgated in 2012 also stipulates that: “The tender evaluation committee shall reject the tenders 
under any of the following circumstances: ’(5) where a tender offer is lower than costs or higher 
than the maximum tender price specified in the tender documents.”As below-cost tenders should be 
rejected, construction contracts concluded on such a basis should almost certainly be found to be 
invalid.
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Since China’s laws and regulations are silent as to how to determine the cost price, a realistic 
issue may arise during the implementation of the aforesaid provisions, i.e. how to determine the 
cost price.  There are broadly two opinions on this issue.  One is the individual cost analysis 
method, which requires analysis of the BOQ submitted by the tendererA and a determination as 
to whether it is lower than costs for the reasonable execution of the works.  The other is the social 
average cost analysis method, which requires a determination of social average costs on the bases 
of the cost information and relevant quotas from the construction cost administration authoritiesB.

Another group of experts contend that the doctrine of freedom of contract should be honored, 
in particular, the employers’ right to select tenderers and the tenderers’ rights to make offers in 
the tendering and bidding activities should be respected.  Subject to compliance with statutory 
and mandatory construction standards and tender requirements, the price risks of construction 
contracts should fall under the substantial content of the contract which should be determined by 
the parties at their own discretion.  Even if the Tendering and Bidding Law expressly provides that 
the tenders should be rejected under the prescribed circumstances, it can only be deemed as an 
administrative provision.

At present, the above difference of opinion still exists in dealing with these kinds of cases by 
different arbitration commissions and courts.

2.�Conflicts�between�the�Application�of�Contractual�Provisions�and�that�of� the�
Code of Valuation with BOQ

The Code of Valuation with BOQ (GB50500-2013) was fully implemented as the new national 
standard in 2013.  The main characteristic of the Code is that it does not only regulate construction 
measurements and pricing activities but also incorporates contract management into the standard.  
However, the idea of unit price contracts, the application of lump sum contracts and the concept 
of settlement throughout the entire project cycle promoted by the Code give rise to a number of 
conflicts with the contracts freely agreed by the parties.  For example, Article 3.2.1 of the Code 
stipulates that, “For contracting of construction projects, the content and scope (extent) of pricing 
risks shall be expressly specified in the tender documents and contracts, and the ‘unlimited risks’, 
‘all risks’ or similar expressions shall not be used in describing the content and scope (extent) of 
pricing risks”.  By using the words like “must” and “shall not”, the Code directly intervenes in 
the contractors’ and the employers’ rights of determining the contract price at their discretion.  In 
practice, many construction contracts contain provisions on lump sum contract prices, which cover 
all risks and are silent on the adjustment range for market prices.  If a contractor seeks adjustment 

A  The editorial department of China Tendering, “Should Item Offers Which are Below the Market Price be Deemed 
as Below-Cost Competition?” China Tendering, Issue No. 1 of 2012.

B  HAN Yumin, “Research on Determination of the Cost Price of Construction Quality and Safety and Reasonable 
Low Price Tender Offers”, Journal of Baicheng Normal College, Issue No. 1 of 2012.
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of a contract price by referring to the provisions of the Code, it will give rise to issues as to how the 
arbitration commissions or judicial authorities will address the conflicts between the mandatory 
requirements of the national standards and the contractual provisions.

The price risks of lump sum contracts are very typical and have been debated at length at 
the society of construction law.  Article 14 of the Standardization Law of the People’s Republic of 
China provides that, “The mandatory standards must be followed.”In light of the above, scholars 
including ZHANG Xiaoli and YI Yilin contend that, given that the provisions of the Code 
concerning risks are mandatory provisions, such mandatory provisions must be implemented.  If 
any condition of a construction contract has violated the mandatory provisions of the Code, the 
construction contract shall be null and void pursuant to Article 52 of the Contract LawA.

Another group of experts have different opinions.  As part of the national standards, the Code 
is only an order issued by the MOHURD and at most the regulations are at the Ministry level.  
Judging from the matters regulated by the Code, they are financial provisions to be incorporated in 
the contracts, rather than the mandatory provisions, breaches of which may jeopardize the national, 
social and public interests.  Therefore, the Code should be treated as administrative regulations in 
the application of laws and the resolution of disputes.  That is why the adjudicators, in resolution 
of many disputes, do not recognize the enforceability of the abovesaid provisions of the Code but 
give more weight to the autonomy of will and the price provisions agreed by the parties.

The Code also contains many other provisions that clearly conflict with contractual provisions.  
One of the issues to be comprehensively considered in analyzing and addressing the conflicts 
between the provisions of a construction contract and those of the Code is to treat different kinds 
of contractual conditions and risks objectively.  Even if the freedom of contract is upheld, the 
principle of fairness under the Contract Law must also be followed.

3.�Conflicts�between�Limitation�of�Claims�and�Remedies�for�Breach�of�Contract

According to the practice and philosophy of existing international and domestic standard forms of 
construction contracts, construction contracts generally contain claim provisions and procedures, 
including the timings of claims, the objects of claims, the claim documents and the time bars to 
claims.  Special attention should be drawn to the provisions on limitation of claims.  It is commonly 
agreed in construction contracts that if a party fails to submit its claims within a prescribed period 
of time upon occurrence of claim events, it shall not be entitled to claim any additional payment 
or any extension of time.  For example, Clause 19.1 of the Standard Form of Construction Contract 
issued by the MOHURD in 2013 provides that, “The Contractor shall give notice of a claim to 
the Supervising Engineer describing the event giving rise to the claim, 28 days after the Contractor 
became aware or should have become aware of the event, failing which the Contractor shall not be 

A  ZHANG Xiaoli, YIN Yilin and LI Biao, “Research on the Legal Effect of Mandatory Provisions of the Code of 
Valuation with Bill of Quantities for Construction Works”, Project Management Technology, Issue No. 5 of 2012.
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entitled to claim any additional payment and/or any extension of time.” The FIDIC Conditions of 
Construction Contracts 1999 also contains similar provisions.  The above contractual provisions 
directly affect the remedies available to the parties for claiming damages.  Such remedies entail 
a concurrence of remedies under claim procedures and those for breach of contract in case of any 
event giving rise to claims.  Remedies for breach of contract are conferred upon the parties by 
the applicable law or the contract.  If a party fails to discharge its obligations under the contract, 
the other party is entitled to submit its claims, which is not subject to any statutory condition 
precedent and may be pursued provided there is a breach of contract and no provisions regarding 
any exemption from liability.

Following the publication by the MOHURD in 2013 and the subsequent nationwide publicity 
and implementation of the Standard Form of Construction Contract, a large number of owners, 
contractors and legal experts in the construction industry have proposed various solutions to the 
concurrency of claims and remedies for breach of contract.  Some suggest that, in the event of a 
party’s failure to submit claims within the prescribed timeframe under the construction contract, 
that party is merely barred from claiming under the contract or provisions but it is still entitled 
to seek remedies for breach of contract under contract or in lawA.  The others assert that only one 
claim may be made based on a certain set of facts, and that if the claim entitlement is time barred 
under contract, no remedies for breach of contract will be available under contract or in law based 
on the same set of factsB.

Admittedly, the parties may address the conflicts between the limitation of claims and 
the remedies for breach of contract through reaching agreement in the construction contracts 
specifically dealing with these issues.  For example, the construction contracts may stipulate as 
follows: in respect of the claims arising from any event specified in the contract or the remedies 
for breach available under any applicable law, if a party fails to submit claims or seek remedies 
for breach of contract within the prescribed timeframe under the contract, that party shall not be 
entitled to claim or seek remedies for breach under contract or in law.

4.�Delay�Authentication

Delay liability claims are the most common claims in the arbitration and litigation cases.  In 
most cases regarding delay in completion of the works, arbitration commissions or judicial 
authorities usually, at their own discretion, determine the delay liabilities by adopting a logical 
presumption on the bases of burden of proof and fundamental documents in relation to the contract 
performance, which makes it difficult to reveal the substance and nature of such disputes.  It 

A  JIANG Xueping, “On Liability for Breach and Claim Management under Construction Contracts”, Science and 
Technology Information, Issue No. 1 of 2007.

B  YU Aitao, “How Should the Construction Enterprises Properly Treat the Construction Claims”, Science and 
Technology Information, Issue No. 19 of 2013.
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leaves the impression that the arbitration commissions or judicial authorities merely respond by 
legal means in making a determination, which also results in decline of the public trust in these 
authorities.  Given this, it is unable to properly enforce the arbitral awards or judgments.

In theory, delay authentication as the authentication report contained in the evidence 
documents, is a kind of expert testimony.  If it is broadly implemented, it can address the technical 
judgment of delay in completion of the works.  However, up to now, there has been little successful 
delay authentication in practice.  It is mainly attributed to the technical problems to be resolved by 
the delay authentication, the conditions for initiating the delay authentication, the requirements for 
authentication institutions, the material provision for the delay authentication, and the relationship 
between delay authentication and cost authentication, etc.

The primary issues of delay authentication are to address the conditions for initiating the 
delay authentication in hearing of cases.  Whether the construction contract is properly performed 
shall be examined firstly and then the causes of delay (i.e. the responsible party for the delay 
events) shall be identified.  The most difficult issues in practice are how to determine delay after 
its occurrence, and how to scientifically identify the days of delay and the impact of personnel and 
machinery on time for completion, the solution of which relies on sufficient evidence to be adduced 
by the contracting parties.  The relevant evidence includes time management documents such as 
construction organization plans, programmes and network diagrams as well as any revisions to 
the abovesaid documents.  Specific delay analysis methods include the As-Planned vs. As-Built 
Analysis, the “But-For” Analysis, and the Time Impact Analysis, etc.A  Delay authentication will 
get nowhere without the time management documents in hearing of cases.

Up to date, no effective and generally-accepted scientific method has been formed for delay 
authentication, and various issues remain to be discussed and put into practice.

5.��How�to�Make�Quality�Liability�Claims�after�Expiry�of�the�Quality�Warranty�Period

The construction market in China has seen rapid development for over a decade.  On 10 January 
2014, the Minister of the Ministry of Land and Resources JIANG Daming stated that the central 
government requested that the development of three groups of mega cities in Eastern China should 
focus on making good use of land reserves, and the supply of new construction land in the East 
will be gradually adjusted and decreased.  Apart from land for habitation, no arrangements will 
be made for new construction land in any mega-city with a population of over 5 millionB.  The 
decrease in new construction land will lead to the decrease in new buildings, from which it can be 
inferred that other than routine disputes arising out of outstanding payment in settlement, disputes 
between owners and contractors in relation to the quality and use of buildings will become new 

A  LIU Dongyuan, ZHANG Miaomiao and WANG Dongpo, “Analysis of the Calculation Methods for Time-Related 
Claims in International Projects”, Project Management Technology, Issue No. 7 of 2009.

B  A report from Xinhua Net at http://news.xinhuanet.com/fortune/2014-01/11/c_125988569.htm.
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burning issues.
As such, in 2013, the society of construction law focused on how to put forward quality 

liability claims after expiry of the quality warranty period.  Quality warranty periods of buildings 
built in the last decade are approaching expiry (excluding those of the main body and structure), 
and quality-related disputes are constantly arising.

One view holds that contractors shall only assume quality liabilities during the quality 
warranty period, and they shall not bear any quality liability after expiry of the quality warranty 
periodA.  Another view asserts that, although defects rectification liabilities are subject to the limit of 
quality warranty period stipulated under contract or in law, there is no time limit on quality liabilities, 
and so as long as the quality issues are caused by construction activities, claims for damages may be 
made against contractors no matter whether the quality warranty period expires or notB.  No matter how 
many years the owner has used the building, he may make a claim against the contractors for the 
compensation of damages provided that he has evidence to prove the relevant quality issues are 
attributed to the contractors’ faults.

V. Conclusion

As the market economy has maintained a rapid development and the concept of rule of law has 
taken root, in the future construction market, the construction administrative authorities will 
continue to adjust administrative supervision mechanisms so as to eventually realize the decisive 
role played by the market in resource allocation, construction laws will reflect the concept of 
freedom of contract to a larger extent, and the awareness of the participants in the construction 
market to uphold their rights will be enhanced.  With the full implementation of electronic 
tendering, the constant development of construction technologies, and continuous emergence of 
innovations such as the promotion of construction quality insurance system, more new disputes 
similar to intellectual property disputes will arise in the construction sector, and construction 
disputes will demonstrate more features such as technicality, diversity and comprehensiveness.  
Notably, the disclosure system of judgments and rulings to be fully implemented in 2014 will play 
an important role in the understanding and application of construction laws in China as well as the 
judicial system and judgment rules.

A  WANG Qi, “Analysis of Causes and Counter-measures of Quality Complaints for Residential Projects”, Project 
Quality, Issue No. 9 of 2013. 

B  WANG Xiaozhong, “Scope and Liability of Project Quality Warranty”, Jiangxi Building Materials,  Issue No. 1 
of 2012
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Chapter 1 Real Estate Enterprises

1.1�Review

According to their different roles in the real estate industry, real estate enterprises may generally 
be classified into three types: real estate development enterprises, real estate intermediate service 
agencies and property management service enterprises. Along with other laws, regulations and 
local rules, the Law on Urban Real Estate Administration and the Administrative Regulations on 
Development and Operation of Urban Real Estate set forth distinct qualification requirements and 
management methods for each of these three types of enterprises.

1.1.1�Real�estate�development�enterprises

1.�Qualifications

According to the provisions of Article 30 of the Law on Urban Real Estate Administration, “A 
real estate development enterprise is an enterprise engaged in real estate development and operation 
for purpose of profit. To establish a real estate development enterprise, the following conditions 
shall be met:(1) to have a name and institutional structure of its own;(2) to have fixed premises for 
business operation;(3) to have registered assets conforming to the regulations of the State Council;(4) 
To have sufficient professional and technical personnel; and(5) Other conditions as provided by 
laws, administrative rules and regulations. To establish a real estate development enterprise, an 
application for registration of establishment shall be made to the administrative authority for 
industry and commerce. Where conditions specified in this Law are met, the administrative authority 
for industry and commerce shall register the establishment and issue a business license. Registration 
shall not be made, where such conditions are not met. To establish a limited liability company or a 
joint stock limited companyA engaged in real estate development and operation, relevant provisions 
of the Company Law shall also be complied with.”

Article 9 of the Administrative Regulations on Development and Operation of Urban Real 
Estate of the State CouncilB further provided:“The competent department of real estate development 
shall, on the basis of the assets, professional technicians, and performance in development operations, 
etc., verify and approve the credit standing of a recorded real estate development enterprise. The real 
estate development enterprise shall, in accordance with its verified and approved credit standing, 
undertake corresponding real estate development projects. The specific method shall be formulated by 

A  Under Chinese corporate law, companies are classified into two basic categories: limited liability companies 
and joint stock limited companies. The latter may have more shareholders and can raise capital from the general 
public, subject to provisions set forth in laws and regulations. At the same time, they need to meet stricter 
requirements such as having more capital.

B   Synonymous with Central People’s Government, the chief administrative authority of the PRC. It is chaired by 
the Premier and includes the heads of each governmental department and agency.
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the competent administrative department of construction of the State Council.”
On these grounds, the Administrative Regulations for the Qualification of Real Estate 

Development Enterprises (as amended in 2000, vide Decree No. 77 of the Ministry of Construction) 
classifies real estate development enterprises into the grades I, II, III and IV. Enterprises of 
different qualification grades shall engage in the business of real estate development within 
their specified business scope, without undertaking any task beyond the grade. According to the 
provisions, a newly established real estate development enterprise may only apply for a provisional 
qualification certificate and, consequently, may only undertake local construction projects deemed 
fit for it. 

The requirements are different with respect to registered capital, historical development 
performance and qualified professionals for each grade. For instance, the requirements for Grade I 
are:

•	 the enterprise must have registered capital of at least RMB 50 million; 
•	 it must have been engaged in real estate development and operation for more than 5 years; 
•	 it must have completed the construction of buildings with a cumulative building floor area of 

more than 300,000m2,or have invested an equivalent amount for real estate development over 
the last three years; 

•	 it must have buildings with more than 150,000m2in total building floor area under construction, 
or have equivalent investment amount for real estate development in the preceding year; and

•	 it must employ at least 40 management personnel with appropriate technical qualifications in 
construction, structuring, financial affairs, real estate, or relevant business management fields, 
including at least 20 management personnel with the intermediate or higher professional 
qualifications and at least four full-time qualified accounting staff.

By comparison, Qualification Grade III requires an enterprise to have registered capital of at 
least RMB 8 million and to have completed the construction of buildings with a cumulative 
building floor area of more than 50,000m2 or have invested an equivalent amount in real estate 
development.

The qualification grade of a development enterprise determines the scale of the development 
it is permitted to undertake by law. For instance, Grade I real estate development enterprises 
may undertake real estate development projects of any scale nationwide. In contrast, real estate 
development enterprises of Qualification Grade II and below may only undertake development and 
construction projects with a building floor area of less than 250,000m2, while the particular scope 
of business to be undertaken will be determined by the competent department of construction 
under the People’s Governments of provincial levelA. 

A  Provincial level entities include provinces, autonomous regions and the four municipalities directly under the 
central government, i.e. Beijing, Shanghai, Tianjin and Chongqing.
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According to the provisions of Article 35 of the Administrative Regulations on Development 
and Operation of Urban Real Estate, those who engage in real estate development and operation 
without obtaining a qualification grade certificate, or who exceed the scope of their qualification 
grade, shall be ordered by the competent department of real estate development of the People’s 
Government at or above the county level to rectify within the specified time period, and fined 
an amount of between RMB 50,000 and RMB 100,000.Where the party has failed to rectify the 
situation prior to the expiry of the specified time period, the department of industry and commerce 
administration shall revoke that party’s business license. 

2.�Foreign�access�to�the�real�estate�development�market

According to the Notice for Further Strengthening and Regulating the Approval and Supervision 
over Foreign Direct Investment in Real Estate Industry(SZH [2007] No. 50), released by the 
Ministry of Commerce and the State Administration of Foreign Exchange (SAFE), foreign 
investment in real estate development and operation shall follow the project-company principle, 
i.e.“(1)When applying for the incorporation of a real estate company, it is necessary to first obtain 
the right to use land or ownership of real estate building, or have signed, with the department of 
land administration or the land developer/real estate owner, the agreement for reserved transfer/
purchase of the right to use land or property right. Where the foregoing requirements are not meet, 
the examination and approval department shall not grant any approval. (2) For a foreign-invested 
enterprise to add real estate development or operation business into its business scope, or a foreign-
invested real estate developer to engage in the development or operation of new real estate projects, 
it shall apply to the examination and approval authority to go through the relevant formalities 
concerning expansion of business scope or extension of business scale.”

A project company means the real estate development limited liability company established 
by the investor(s) for development of a specific real estate project. Along with the development of 
the real estate market, investors have found that the incorporation of a real estate project company 
can help to avoid various market and legal risks. Therefore a company is generally incorporated for 
the development of each real estate project. This means that individual real estate projects remain 
legally separate from each other. 

In practice, to participate in any land development activity in China, a foreign investor can, 
in its own name, bid for and win the land before establishing a project company. Then the newly 
incorporated project company will sign the assignment contract with the government and obtain 
the right to use land. An alternative method is for the foreign investor to first sign the assignment 
contract with the government, that the contract shall prescribe the deadline for establishment of 
the project company, and, upon its establishment, the contractual rights and obligations will be 
transferred to the project company.

For further information relating to the participation of foreign investors in real estate 
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development market, refer to Chapter 2 of this report “Foreign Investment in Real Estate”.

1.1.2�Real�estate�intermediate�agencies

Real estate intermediate service agencies include real estate consulting agencies, real estate 
appraisal agencies and real estate brokerage agencies. According to the provisions of Article 58 
of the Law on Urban Real Estate Administration, “a real estate intermediate service agency shall 
meet the following conditions: (a) having its own name and organization; (b) having a permanent 
service site; (c) having the necessary properties and funds; (d) having a sufficient number of 
professionals; and (e) meeting other conditions stipulated by laws and regulations. To establish a 
real estate intermediate service agency, it is necessary to apply to the administration for industry 
and commerce for registration and obtain a business license prior to commencing business 
activities.”

Those agencies that interact most with the general public are undoubtedly real estate 
brokerage agencies. According to the Administrative Measures for Real Estate Brokerage 
published by Ministry of Housing and Urban-Rural Development (MOHURD) in 2011, real estate 
brokerage refers to “the acts of real estate brokerage agencies and real estate brokers to provide 
intermediary, agency and other services to and charge commission from clients for the sake of 
facilitating real estate transaction”. 

Real estate brokerage agencies are subject to the record-filing system. This means that, 
within 30 days of obtaining their business license, real estate brokerage agencies and their branch 
offices must approach the competent department of construction (real estate) under the local 
People’s Government at the level of municipality directly under the central government, city 
or county. That department shall publish the following record-filing information of real estate 
brokerage agencies and their branches: name; domicile; legal representative (executive partner) or 
person in charge; registered capital and real estate brokersA. 

1.1.3�Property�management�service�enterprises

A property management service enterprise means an enterprise duly established, which has the 
appropriate independent corporate qualification and engages in property management service 
activities. According to the Administrative Measures on Qualification of Property Management 
Service Enterprises, property management service enterprises are subject to qualification 
administration.

Property management service enterprises may have a qualification grade of I, II or III. The 
competent departments of construction under the State Council are responsible for the issue 

A   Not limited to professionals individually qualified “licensed brokers”. However, local authorities often require 
that a brokerage agency should at least have a certain number of licensed brokers.
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and administration of the Qualification Certificate for Grade-I Property Management Service 
Enterprises; those under the People’s Government of provinces and autonomous regions are 
responsible for the issue and administration of Qualification Certificates for Grade-II Property 
Management Service Enterprises; those under the People’s Government of municipalities directly 
under the central government are responsible for Grade-II and III Qualification Certificates; 
and those under the People’s Government of cities with districtsA are responsible for Grade-III 
certificates.

As may be expected, the conditions to be fulfilled in order to obtain a qualification certificate 
differ for each grade. To incorporate a Grade-I property management service enterprise, it is 
necessary to meet the following qualification requirements: 

1. it must have a registered capital of more than RMB5 million; 
2. it must engage at least 30 property management personnel (including engineering, 

managerial, economic and other related full-time management and technical personnel. Of these, 
at least 20 personnel must hold the requisite intermediate (or higher) professional qualifications. 
The p of engineering and financial affairs must also hold the relevant intermediate professional 
qualifications (or higher); 

3. its property management personnel must have obtained the appropriate occupational 
qualification certificate according to the relevant State regulations; 

4. it must manage more than two types of property and the sum of the following must be at 
least 100%B: (a) the floorage of multi-storeyC residential properties under its management divided 
by 2,000,000 m2; (b) the floorage of high-rise residential properties under its management divided 
by 1,000,000 m2; (c) the floorage of detached residential properties (villas) divided by 150,000 
m2; and (4) the floorage of office buildings, industrial plants and other properties divided by 
500,000m2; and

5. its service quality, service charge and other corporate management systems and standards 
are established and strictly adhered to, its enterprise credit archive system is established, and 
excellent operation and management performance is achieved. 

A newly established property management service enterprise will only be awarded the lowest 
qualification grade for its first year. Following this period, it may apply for higher grades.

A   “Cities with districts” are a concept frequently seen in Chinese legislation. Most prefecture-level cities, with 
very few exceptions, fall under this definition. “District” here is a county level administrative division.The four 
municipalities directly under the central government are provincial-level and not a “city with districts” (although 
they are also divided into “districts”).

B   For instance, if a company manages 1,200,000 m2 multi-storey residential properties, 100,000 m2 high-
rise residential properties, 50,000 m2 villa and 100,000 m2 office buildings, then the sum of the four shall be 
113%(60%+10%+33%+20%).

C   In this context, multi-storey buildings refer to those with 4-6 stories. Higher buildings are generally defined as 
“high-rise”.
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The scale of project property management service enterprises of different levels are permitted 
to undertake also differs. A Grade-I property management service enterprise may undertake 
all types of property management projects; Grade-II permits the undertaking of the property 
management business for residential projects of less than 300,000 m2in floorage and for non-
residential projects of less than 80,000m2 in floorage; and a Grade-III enterprise may undertake 
the management of residential projects of less than 200,000 m2 and non-residential projects of 
less than 50,000m2.

1.2�New�Developments�in�2013

1.2.1�Amendment�of�the�Company�Law

In 2013, the most notable new development in laws and regulations relating to the incorporation 
of real estate enterprises is the amendment of the Company Law. On 28 December 2013, the 
Standing Committee of the National People’s Congress decided to revise a series of laws including 
the Company Law. Among the changes made to the Company Law, those relating to registered 
capital have the most important implications: the paid-up registration system is replaced by the 
subscription registration system and the minimum registered capital requirements have been 
abolished. The new Company Law came into effect on 1 March 2014. 

We set out some of the key amendments below:
Article 7 no longer requires that a business license shall state the amount of paid-up capital; 
Article 23no longer requires that the capital contribution of shareholders shall meet the 

minimum statutory capital requirement; 
the following wording was removed from Article 26:“the initial capital contribution of all 

shareholders of the company shall neither be less than 20% of the registered capital nor lower than 
the minimum statutory capital, and the remaining balance shall be paid up by the shareholders 
within two years from the date of incorporation of the company (within five years for investment 
companies)” and replaced with “where law, administrative regulations and decision of the State 
Council provides separately the paid-up of registered capital and the minimum registered capital for 
a limited liability company, such provision shall prevail”; 

the provision for the amount of capital contribution made in cash not to be less than 30% of 
the registered capital has been removed from Article 27; 

the requirement contained in Article 29 for a capital verification institution to conduct capital 
verification upon capital contributions made by shareholders has been completely deleted. 
According to the provisions of Article 26 of the new Company Law, with respect to registered 
capital, if law, administrative regulations and decision of the State Council provide any special 
(i.e. separate/additional) requirements, such special provision shall be still observed. In this 
regard, the Reform Program for Registered Capital Registration System published and distributed 
by the State Council on 7 February 2014 already makes clear that the subscription registration 
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system of registered capital is not applicable, for the time being, to 27 types of companies. 
These include banking financial institutions, securities companies, futures companies, fund 
management companies, insurance companies, insurance agencies and insurance brokers, direct-
sale enterprises, foreign labor service cooperation enterprises, financing guarantee companies, 
joint stock companies established by raising capital from the general public, and labor assignment 
enterprises, pawnbrokers, insurance assets management companies, and small-credit companies. 
Real estate enterprises are not included in the list.

Therefore, it is understood that the newly implemented subscription registration system of 
registered capital applies to real estate companies including real estate development enterprises, 
property management enterprises and real estate intermediate agencies (except for joint stock 
companies established by raising capital from the general public). Therefore, according to the 
Program and the provisions of the new Company Law, for a real estate company: 

1.thetotal contribution amount subscribed for by its shareholders or total capital stock 
provided by its sponsors (i.e., registered capital of the company) shall be registered at the 
administration for industry and commerce. Shareholders (sponsors) of the company are free to 
independently agree on and record in the Articles of Association the amount, form (i.e. with 
cash, intellectual property or with machinery, etc.) and term of the contribution subscribed for by 
them. The company shall publish, through the Market Entity Credit Information Notice System, 
shareholders’ subscribed contribution amount or sponsors’ subscribed shares, contribution form, 
contribution term and paid-up status. Its shareholders (sponsors) shall be responsible for the 
authenticity and legality of the published paid-up status. 

2.except as otherwise provided for by law, administrative regulations and decisions of the 
State Council for the minimum registered capital in specific industries, the proportion of initial 
capital contribution made by shareholders (sponsors) at the time of its incorporation and the 
proportion of capital contribution made in cash by its shareholders (sponsors) in the registered 
capital are no longer restricted, furthermore there is no longer a set term in which its shareholders 
(sponsors) have to pay up the capital contribution. 

3.the paid-up capital of a company is no longer taken as an item for industrial and 
commercial registration. For registration of a company, there is no requirement to submit the 
capital verification report. 

However, since the Administrative Regulations on Development and Operation of Urban 
Real Estate and the Regulations on Realty Management set out the qualification requirements 
and minimum registered capital for real estate enterprises, it is our opinion that in respect of the 
incorporation of a real estate enterprise, the registered capital subscribed for by shareholders must 
still comply with the provisions such requirements. For instance, the registered capital required for 
a Grade-I real estate development enterprise shall not be less than RMB 50 million and that for a 
Grade-I qualification shall not be less than RMB 5 million. If such registered capital requirements 
are not met, it remains impossible to get the desired qualification. Aside from this issue, the 
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amendments to the Company Law set out above also apply to real estate enterprises. 

1.2.2�Amendment�of�Administrative�Measures�for�Real�Estate�Appraisal�Agencies

In 2013the Ministry of Housing and Urban-Rural Development issued the Notice for Further 
Regulation of the Administration of Real Estate Appraisal Agencies(JF [2013] No. 151), for 
the better regulation of this particular variety of real estate intermediate agency. The particular 
changes are as follows: 

1. The duty for examination and approval of Grade-I qualification for real estate appraisal 
agencies

The Ministry of Housing and Urban-Rural Development is responsible for guidance in 
relation to and supervision of the examination and approval of qualification for real estate appraisal 
agencies. It also formulates the conditions to be satisfied in order to achieve each qualification 
grade. It no longer undertakes the examination and approval of Grade-I qualification for real 
estate appraisal agencies. Instead, the provincial-level authorities will take that responsibility. 

2. Establishment of National Administration Information Platform for Real Estate Appraisal
The National Administration Information Platform for Real Estate Appraisal will be 

established following the integration of the information systems for the examination and approval 
of qualification for real estate appraisal agencies, the registration of real estate appraisers, and 
the real estate appraisal credit archive. This will permit the sharing of information in relation to 
qualification examination and approval, personnel registration and credit archive administration. 
The particular construction of the information platform and formulation of review standards for real 
estate appraisal reports will be undertaken by the China Institute of Real Estate Appraisers and 
Agents. 

3. Regulation of the administration of examination and approval of qualification for real estate 
appraisal agencies

The relevant authorities shall undertake the qualification examination and approval and 
publication of industrial information through the National Administration Information Platform 
for Real Estate Appraisal. The review of real estate appraisal reports during the qualification 
examination and approval process shall be subject to the national review standard for real 
estate appraisal reports. These real estate appraisal reports shall be selected at random from the 
directory of appraisal reports of the national real estate appraisal credit archives. The verifying 
of the performance of real estate appraisal agencies shall be subject to the performance recorded 
in the national real estate appraisal credit archives. For examination and approval of Grade-I 
qualification for real estate appraisal agencies, experts shall be selected from the national expert 
base for review of real estate appraisal reports to carry out the review. 

In the meantime, according to this principle, the Ministry of Housing and Urban-Rural 
Development has amended the relevant articles of the Administrative Measures for Real Estate 
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Appraisal Agencies. This change will likely improve the guidance available in respect of the 
management and operation of real estate appraisal agencies. 

Chapter 2 Foreign Investment in Real Estate

As the Chinese economy has been developing rapidly for a number of years and RMB continues its 
long-term appreciation trend (despite the recent depreciation), the Chinese real estate sector has 
always been an important destination for foreign direct investment. That being said, the proportion 
of foreign capital in the total investment for real estate development remains at a relatively low 
level.

2.1�System�Review

2.1.1�Background�introduction

Foreign investment in real estate can be seen in the following areas: (1) real estate development, 
such as secondary land developmentA; (2)real estate operation, such as lettings; (3) real estate 
management service, such as property management; and (4) real estate consulting and intermediate 
activities. 

Since 2003, the property price in China has been rising exponentially hand in hand with 
investors’ appetite in various real estate investing opportunities. This period has also witnessed a 
sharp increase in foreign investment in China. Against this background, the Chinese government 
has, since 2006, put in place a series of policies with the aim of restricting foreign investment the 
in real estate industry.

2.1.2�Restrictive�policies�for�foreign�investment�in�real�estate�industry

1.�The�principle�of�commercial�presence

To invest real properties in China, a foreign institution or individual must follow the principle of 
commercial presence and apply for the incorporation of a foreign investment enterprise, unless 
the properties are for its own use. This means that it must first apply for the incorporation of a 
foreign invested enterprise, according to relevant laws and regulations. Only after the approval and 

A   Primary land development refers to the stage where the government or an enterprise authorized by the government 
prepares a certain parcel of land. This includes the acquisition of the land use right (from its previous owners), 
the demolition of buildings on this land, the compensation to and the relocation of the previous dwellers, and the 
construction of appropriate infrastructure (i.e. utilities lines). Only after this process, can the land be pushed into 
the market by the government, usually trough the “bidding, auction and listing” procedure. Companies acquire 
the land use right through this procedure will then engage in secondary land development, i.e. the construction of 
buildings for residential or other purposes. See Chapter 3 for further clarification.
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registration, can it start to invest within what the business license allows it to do. In other words, 
unless the property is for its own use, a foreign company cannot directly buy any real property in 
China.A

As for branch or representative offices set up by foreign institutions within China, according 
to the provisions of the Notice for Further Regulating the Administration over Purchase of Housing 
by Overseas Institutions and Individuals (hereinafter referred to as Circular No. 186) published by 
Ministry of Housing and Urban-Rural Development, State Administration of Foreign Exchange in 
2010,they may only purchase non-residential premises which are necessary as their offices in the 
city of their registration. 

2.�A�foreign�individual�may�only�purchase�one�residential�property�for�occupation

According to the provisions of Notice No. 186, a foreign individual may only purchase one 
residential property for occupation within China. Furthermore, before entering into the presale 
contract for this property and before the registration property ownership, such foreign individual 
must also submit the following documents to the competent department in charge of real estate: 
(1)the certificate issued by the relevant authority proving the foreign individual (not including 
residents of Hong Kong, Macao and Taiwan and overseas Chinese) has worked in the territory 
of China for more than one year; in the case of residents of Hong Kong, Macao and Taiwan and 
overseas Chinese working, studying and residing within the territory of China, they should provide 
the relevant certificate;(2)written undertaking by the individual that there is no other housing in 
their name within China. Where an individual has been granted Chinese Permanent Residency, he 
or she may not be subject to the requirement to have worked in China for more than one year (this 
is in accordance with the provisions of Measure for the Entitlements of Foreigners with Permanent 
Residency in China published by the Organization Department of the CPC Central Committee and 
other departments for implementation in 2012). 

3.�Compulsory�settlement�of� foreign�exchange�before�payment� for�self-use�
property�is�made

Where a foreign institution or individual transfers the purchase monies from abroad or pays for 

A  Opinions for Regulating the Access by and Administration of Foreign Investment in the Real Estate Market (vide 
JZF [2006] No. 171, herein after Opinion 171) stipulates: “Where overseas institutions and individuals invest to 
purchase real estate in China which is not for their own use, such investment and purchase shall be in conformity 
with the principle of commercial presence, and shall be subject to application for the establishment of a foreign-
invested enterprise in accordance with the relevant provisions on foreign investment in the real estate sector. 
They shall be permitted to conduct the related business according to the verified and approved business scope 
only upon approval of the relevant departments and completion of the related registration formalities.”; “An 
overseas investor that fails to obtain the Approval Certificate for a Foreign-Invested Enterprise and its Business 
License for making investment in real estate sector shall not be permitted to carry out real estate development 
and operation activities.”. 
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the purchase using its domestic foreign exchange account, following examination and verification 
of the relevant files by the designated foreign exchange bank, the foreign exchange fund for the 
property purchase must be settled in to RMB and then transferred into the RMB account of the 
developer/seller. The foreign exchange fund shall not be transferred directly into the foreign 
exchange account of the real estate development enterprise.

In case the transaction is not completed and fund needs to be remitted back, the bank which 
handled the settlement will again be responsible to examine and verify before remittance may be 
done. In case a foreign institution or individual acquires RMB funds after selling the property 
it bought, taxes must paid and examination and verification must be completed by the local 
administration of foreign exchange before outbound remittance is allowed.A

4.�The�principle�of�project�companies

When investing in real estate development or operation, foreign investors must abide by the 
principle of project companies, i.e. a separate project company must be incorporated for such 
activities. In practice, this principle is enforced as follows: in the case of applications for the 
establishment of real estate companies, the land use rights and ownership of real estate buildings 
shall be secured in advance, or reservation transfer/purchase agreements of land use or building 
property rights shall be signed with land administration authority, and the land developer/owner of 
real estate buildings. Where the aforesaid requirements are not met, the examination and approval 
authorities shall not give their approval.

5.�Restrictions�on�foreign�real�estate�investment�type

According to the Catalogue of Industries for Guiding Foreign Investment as amended in 2011, the 
construction and operation of luxury hotels, luxury office buildings and international convention 
centers, secondary market transaction of real estate, real estate intermediate or brokerage 
companies, and the construction and operation of cinemas are “restricted”B for foreign investment. 
The construction and operation of golf courses and villas are prohibited activities in which foreign 
investment is not allowed. 

There are more specific restrictions set forth for each restricted area. Taking the foreign 
investment in cinemas as an example, Article 3 of the Provisional Provisions for Foreign 
Investment in Cinemas provides: “foreign investors shall not incorporate any solely-owned cinema 
or establish any cinema line company.”Article 4 provides: “foreign investment in cinemas shall 

A   See Article 12 of Circular 171 and Notice of the State Administration of Foreign Exchange and the Ministry of 
Construction on the Issues Concerning Regulating the Foreign Exchange Administration in Real Estate Market 
(HuiFa [2006] No.47) for relating foreign exchange regulations in further details.

B   In other words, foreign investments in these areas are still allowed but subject to more cumbersome approval 
procedures. More specific restrictions, such as those listed in the next paragraph, may be applied.
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meet the following conditions: (1)compliance with the local governmen’s planning of local cultural 
facilities; (2)the investing entity must have a registered capital of at least RMB 6 million; (3) fixed 
arena for operation (projecting); (4)the proportion of the investment made by the Chinese partner in 
the registered capital of a Sino-foreign joint venture cinema must not be less than 51%; as for Sino-
foreign joint venture cinemas in the national pilot cities of Beijing, Shanghai, Guangzhou, Chengdu, 
Xi’an, Wuhan and Nanjing, the proportion of the investment made by the foreign partner in the 
registered capital must not be higher than 75%; (5)the stated joint venture and cooperation period 
shall not be for longer than 30 years; (6)it must comply with the relevant law, regulations and 
provisions of China.”

6.�Record-filing�system�for�foreign-invested�real�estate�enterprises

Since Circular No. 50 was issued on 23 May 2007, the record-filing requirements have been 
added, for the first time, to the examination and approval process for foreign investment in the 
real estate sectorA. According to the requirement of Circular No.50, after the approval of the 
incorporation of a foreign-invested real estate enterprise, records shall be filed with the Ministry 
of Commerce by the local authority. Before such record-filing is completed, foreign exchange 
authorities and designated foreign exchange banks shall not process capital account procedures for 
the enterprise. This move has increased the procedural complexity for approval of foreign access in 
real estate, making it more time consuming. This further helped the central government to control 
the influx of foreign capital.

7. Restriction�to�foreign�investment�in�the�form�of�acquisition�of�shareholdings

The Notice of the General Office of the Ministry of Commerce on the Issues Concerning the 
Implementation of the “Opinions for Regulating the Access by and Administration of Foreign 
Investment in the Real Estate Market” issued by the Ministry of Commerce provides that, “In case 
a foreign investor acquires a domestic real estate enterprise through transfer of shares or other means, 
the investor shall make proper arrangement of the staff and the payment of bank debts and pay full 
amount of the consideration for the acquisition as a lump sum with its own capital within three 

A   According to the Notice of Ministry of Commerce and State Administration of Foreign Exchange for Further 
Strengthening and Regulating the Approval and Supervision over Foreign Direct Investment in Real Estate 
Industry (SZH [2007] No. 50), “5. Where the establishment of foreign-invested real estate enterprises is examined 
and approved by the competent local authority, said authority shall promptly and lawfully file with the Ministry 
of Commerce for record.6. Foreign exchange authorities and designated foreign exchange banks shall not handle 
the procedures of exchange, settlement, or sale of capital items for such foreign-invested real estate enterprises 
as have not completed filing procedures with the Ministry of Commerce or have failed to pass the joint annual 
inspection of foreign-invested enterprises.7. Where local examination and approval authorities examine and 
approve foreign-invested real estate enterprises in violation of regulations, the Ministry of Commerce shall 
investigate and rectify the situation, and the foreign exchange administrative authorities shall not handle such 
procedures as foreign exchange registration for the illegally established foreign-invested real estate enterprises.”
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months of the date of issuance of the business license for foreign-invested enterprise. In case where a 
foreign investor acquires the shares of its Chinese partner in a foreign-invested real estate company, 
the foreign investor shall, within three months after the equity transfer agreement takes effect, pay 
the equity transfer consideration in full as a lump sum with its own capital.”

8.�No�access�for�foreign-invested�investment�companiesA

Investment companies are not allowed to be involved in the business of real estate 
development and operation.B

2.2�New�Developments�in�2013

2.2.1�Background

With rising property prices, foreign capital and overseas hot money continues to seek access into 
the Chinese property market. Commercial real estates in the tier-1 cities are especially favored by 
foreign investors. 

As data released by Savills demonstratesC, in 2013, there are 18 significant deals of 
commercial properties in Shanghai with a total consideration of RMB 26.4 billion. Of which, 86% 
involves foreign investment institutions. The majority of them are relatively low-end Class-A 
office buildings, followed by mature shopping centers in core areas. Compared with 2012, the 
value of significant commercial property deals involving foreign investment institutions increased 
by 72% in 2013.It is generally believed that foreign investors’ attention has turned to the Chinese 
real estate market due to high asset prices elsewhere in the world. As compared to other markets 
in the Asia-Pacific Region, hot money generally views the Chinese property market as having a 
higher growth potential. 

2.2.2�Impact�of�new�regulations�for�foreign�exchange�and�foreign�debt�on�foreign�
investment�in�real�estate�in�2013

In the first half of 2013the State Administration of Foreign Exchange published a series of new 

A  An investment company means a company engaged in direct investment established in China by a foreign 
investoras a wholly foreign-owned enterprise or as a joint venture with Chinese investor(s). These companies 
enjoy more freedom when it comes to foreign exchange regulations.

B  The Notice of the General Office of the Ministry of Commerce on Strengthening the Examination and Approval, 
Record-Filing and Administration of Foreign Investment in Real Estate provided that, “Competent commerce 
departments of all regions shall carry out examination and approval in strict accordance with the various 
provisions on the establishment of investment-oriented companies by foreign investors, and shall not examine 
and approve investment-oriented companies involved in real estate development and operation business.”

C  Seehttp://news.xinhuanet.com/house/cd/2014-01-10/c_118913965.htm
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provisions concerning the administration of foreign exchange and foreign debt. The most important 
ones include the Provisions for Foreign Exchange Control over Domestic Direct Investment 
of Foreign Investors and the supporting regulations (HF [2013] No. 21, hereinafter referred to 
as Circular No. 21) and the Administrative Measures for Foreign Debt Registration and the 
supporting regulations(HF [2013] No. 19, hereinafter referred to as Circular No. 19).

1.�Circular�No.�21�abolished�some�of� the�administrative�regulations�relating�to�
real�estate

Circular No. 21 abolished four administrative regulations published by the General Affairs 
Department of the State Administration of Foreign Exchange which related directly to real estate. 
Since most provisions of those administrative regulations haven’t been observed or enforced in 
practice for a long time, their abolition will not have a material. The four regulations and their 
major contents are analyzed as follows: 

(1)Notice for Issuing the List of the First Batch of Foreign-invested Real Estate Projects 
Recorded with the Ministry of Commerce(HZF [2007] No. 130)
This regulation principally provided that, foreign-invested real estate enterprises which obtained 
approval from commerce authorities and recorded with the ministry of commerce after 1 June 2007 
will not be allowed to go through foreign debt registration and foreign debt exchange settlement 
formalities. This effectively bars these enterprises from borrowing any foreign debt. Although this 
regulation was abolished, its core articles are still reflected in other regulations.A

(2) Notice for Implementing Online Publication of List of Foreign-invested Real Estate 
Projects Recorded with the Ministry of Commerce (HZF [2007] No. 138)
In accordance with the provisions of this regulation, the State Administration of Foreign Exchange, 

A  (1) Article 6 of the “Notice on Regulating the Foreign Exchange Administration of the Real Estate Market” 
issued by the State Administration of Foreign Exchange and Ministry of Construction (HF [2006] No. 47) states, 
“Where the foreign-invested real estate enterprise does not pay up the whole amount of registered capital, or 
does not obtain the “Land Use Permit of the State-owned Land”, or the capital of developing project fails 
to attain 35% of total amount of project investment, the enterprise shall not seek for foreign debt. Also, the 
Foreign Exchange Bureau shall not transact the registration of foreign debt and verification of foreign exchange 
settlement of foreign debt.” (2) Article 1 of “Official Reply on Foreign Debt Registration of Foreign-invested 
Real Estate Enterprises” of the General Affairs Department of the State Administration of Foreign Exchange 
(HZF [2007] No. 118) provides, “A foreign-invested real estate enterprise which increases its capital after 1 
June 2007 (inclusive) may borrow foreign debts within the range of the difference between original unused total 
investment and registered capital (hereinafter referred to as the difference between investment and capital); if 
the difference between investment and capitalupon capital increase is less than that difference before capital 
increase, its total scale of foreign debt shall not exceed its difference between investment and capital upon capital 
increase.” (3) The Notice of Ministry of Commerce and State Administration of Foreign Exchange for Further 
Strengthening and Regulating the Approval and Supervision over Foreign Direct Investment in Real Estate 
Industry (SZH [2007] No. 50) provides, “6. Foreign exchange authorities and designated foreign exchange banks 
shall not handle the procedures of exchange, settlement, or sale of capital items for such foreign-invested real 
estate enterprises as have not completed filing procedures with the Ministry of Commerce or have failed to pass 
the joint annual inspection of foreign-invested enterprises.”
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from July 2007, published a list of foreign-invested real estate projects recorded with the Ministry 
of Commerce. This was accessed by the local SAFE offices and designated foreign exchange banks 
through an online service platform (www.safesvc.gov.cn). Paper documents were no longer issued. 
Since 1 August 2013, the services are actually provided by the general service platform of the 
State Administration of Foreign Exchange(asone.safesvc.gov.cn/asone) and the former platform 
is no longer in use. For this reason the abolition of this regulation will have no material impact in 
practice. 

(3) Notice of Delegation of Authority for the Approval of Special Foreign Exchange Deposit 
Accounts of Foreign Investors for Bidding for the Land Use Rights and Property Rights(HZF [2008] 
No. 130)
This notice primarily provided that the State Administration of Foreign Exchange would delegate 
the authority for the approval of the special foreign exchange deposit accounts for foreign investors 
for bidding for land use rights to its local offices. They would be responsible for the verification 
and approval process in respect of the opening of such accounts. Guideline 2.5 attached to 
Circular No. 21 has provided more detailed and specific regulations for the opening, entry and use 
of deposit accounts. 

(4) Notice of Foreign Exchange Registration for Foreign-invested Real Estate 
Enterprises(HZF [2009] No. 42)
According to the provisions of this notice, the administrative departments for foreign exchange 
and the designated foreign exchange banks could request and retrieve, through the official website 
of the Ministry of Commerce, a list of the foreign-invested real estate enterprises recorded with 
the Ministry of Commerce and process the foreign exchange registration and the capital-account 
foreign exchange settlement and sale. Circular No.21 provides more detailed provisions, “direct 
Investment in China shall be managed by registration. Institutions and individuals involved in 
Direct Investment in China shall go through registration with the State Administration of Foreign 
Exchange and its branches. Banks shall process business relating to the Direct Investment in China 
based on the registration information provided by Foreign Exchange Bureaus.” This renders 
Circular 42 unnecessary.

2.�The�operating�guidelines�for�foreign�debt�registration�administration�provided�
by�Circular�No.�19�for�foreign-invested�real�estate�enterprises

According to Item 1 “Non-banking debtors to handle foreign debt contract registration” of the 
Appendix2 to Circular No. 19: Operating Guidelines for Foreign Debt Registration Administration, 
foreign exchange authorities shall follow the following principles when it comes to “foreign debts 
of foreign-invested real estate enterprises”:

(1) For any foreign-invested real estate enterprise which obtained an approval certificate 
from the competent commerce authority recorded with the Ministry of Commerce on or after 1 June 
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2007 shall not be allowed to go through foreign exchange registration formalities. In other words, 
they are not allowed to borrow any foreign debt.

(2)A foreign-invested real estate enterprise established before 1 June 2007 may incur foreign 
debts within the range of original “difference between investment and capital” according to the 
relevant provisions; where the “difference between investment and capital” upon capital increase 
is less than that before the capital increase, the “difference between investment and capital” upon 
capital increase shall prevailA. Where the capital for a development project is less than 35% of 
the total project investment, no foreign debt shall be incurred and SAFE offices shall not process 
relevant foreign exchange registrations. 

(3)Where a foreign-invested real estate enterprise fails to pay-up its registered capital or 
to obtain a Certificate for the Use of State-owned Land, or, where the capital of a development 
project is less than 35% of the total project investment, no foreign debt shall be incurred and 
SAFE offices shall not process relevant foreign exchange registrations. 

These three principles are not new. Principle (1) was part of the notice vide HZF [2007] No. 
130. Principles (2) and (3) extend and supplement other relevant provisions currently in force.B

2.2.3�Future�prospects

With foreign capital rushing into the Chinese property market, while continuing to guide foreign 
capital for investment in real estate according to the existing policies, the Ministry of Commerce, 
in conjunction with other relevant departments, will take targeted measures to deal with new 
problems and new circumstances observed within the market. These include the prevention of 
speculative investment, strengthening the monitoring of cross-border investment and financing 
activities, regulation of investment in real estate, and guiding foreign capital into investing in 
emerging areas such as real estate projects featuring amenities for senior citizens, proximity to 
tourist attractions, or access to superior educational institutions.

Additionally, the Ministry of Commerce will, and will instruct its local offices to, pay close 
attention to foreign investment in commercial properties, mergers and acquisition in relation to 

A  Under the PRC law, a foreign-invested company is required to set a “total investment amount” in addition to its 
registered capital. The total investment amount is supposed to be larger than the registered capital. However, 
it cannot be 2 times larger than the registered capital (stricter rules are in place for smaller companies). The 
difference between the “total investment amount” and the registered capital is the amount of foreign debt that the 
company is allowed to borrow.

B  See Article 1 of “Official Reply on Foreign Debt Registration of Foreign-invested Real Estate Enterprises” of 
the General Affairs Department of the State Administration of Foreign Exchange (HZF [2007] No. 118) quoted 
in footnote 16; and Article 6 of the “Notice for the Regulation of the Foreign Exchange Administration of Real 
Estate Market” issued by the State Administration of Foreign Exchange and Ministry of Construction (HF [2006] 
No. 47) which provides, “where a foreign-invested real estate enterprise fails to pay-up its registered capital up 
or fails to obtain the Certificate for the Use of State-owned Land, or the capital of a development project is less 
than 35% of the total project investment, no foreign debt shall be incurred and SAFE shall not process the foreign 
exchange registration or approval for settlement of exchange for foreign debt”. 
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existing projects, foreign investment’s effect on logistics and industrial real estate. Through these 
efforts, the Ministry of Commerce intends to strengthen measures designed to reduce the risks 
associated with foreign investment in the real estate market. 

Chapter 3 Primary Land Development

3.1�System�Review

3.1.1�Definition�of�primary�land�development

According to the national economic development plan, general planning of land use, general 
urban plan and annual land use plan, the government will determine the land use and planning 
design indicators for each specific development site. The government will then authorize a primary 
land developer to be in charge of land acquisition, demolition, relocation and replacement, land 
levelling  and public infrastructure and utilities construction so that the land will be developed to 
meet standards set forth by the government. After the government’s inspection and verification, 
the now “qualified” land will be included into so-called land reserve for future supply. In China, 
these activities are known as primary land development. 

As to the meaning of land reserve, Article 2 of the Measures for Land Reserve Administration 
provides the following definition: “For the purpose hereof, land reserve means the act of the 
administrative department of land and resources under the city or county people’s government of 
obtaining land according to law and the carrying out of preliminary development and reservation 
of the land for future land supply with the purpose of controlling the land market and promoting the 
optimal use of land resources”. 

The Measures for Disposal of Idle Land of the Ministry of Land and Resources, as amended on 
May 22, 2012, prohibits the assignment of “undeveloped land” and requires that the land supplied 
by the Administration of Land and Resources must satisfy the following criteria: (1)the rights of the 
land are clear; (2)the resettlement compensation has been in place; (3)the land involves no legal 
and economic dispute; (4)the planning conditions such as location, purpose and plot ratio are clear 
and definite; (5)other essential conditions for starting the construction and development of the land 
are met. These can also be understood as the requirements for primary land development.

3.1.2�System�Overview

On 29 November 2007, the Ministry of Land and Resources, Ministry of Finance and People’s 
Bank of China jointly published the Measures for Land Reserve Administration (hereinafter 
referred to as the Measures), which is a national regulation in respect of primary land development. 

1. Land reserve agency
According to the Measures, land reserve shall be undertaken by a land reserve agency. 
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The land reserve agency must be an institution established following the approval of the city/
county People’s Government, with independent legal personality and must be subordinated to the 
administrative department of land and resources. It shall be in charge of all the efforts relating to 
land reserve within the administrative region. 

2. Obtaining of land for reserve
The Measures state that land that may be suitable to be brought into the range of land reserve 

includes: state-owned land recovered according to law; purchased land; land obtained by the 
exercise of a right of first refusal; land of which the procedures of agricultural land transformation 
and land expropriation have been completedA; and other land obtained according to law. In view of 
the provisions of the Measures and practices in use, land for reserve is obtained principally by the 
following four methods: expropriation, recovery, purchase and displacement. 

3. Development and utilization
As for the land brought into reserve, upon approval by the administration of land and 

resources under the relevant city/county People’s Government, a land reserve agency has the 
right to carry out preliminary development, protection, management, temporary use and financing 
for the sake of reserving land and implementing the preliminary development. The land reserve 
agency shall carry out the necessary preliminary development on land for reserve (especially land 
brought into reserve following lawful expropriation)so as to make it ready for supply. Where the 
preliminary development involves infrastructure construction (such as the construction of roads, 
water supply, power supply, gas supply, drainage, communications, lighting, landscaping and land 
leveling) the engineering contractor shall be selected following an open tender. 

4. Land supply
Upon completion of preliminary development and preparation, the reserve land will be 

brought into the local land supply plan of the city or county and the administration of land and 
resources under the People’s Government at the city or county level will be in charge of the supply 
of all such land. 

3.1.3�Models�of�primary�land�development

1. Complete government operation
This model means that, the primary land development is entirely handled by the land reserve 

centre established under the local governments or enterprises that are state-owned or have 
significant state shareholding. The funding needed to complete the primary development under 
this model is specifically allocated from government budgets or capital of state-owned companies. 
After the development is completed, the land will be transferred to the local land authority and 

A   A piece of land that is classified as agricultural land cannot be directly used for construction. Certain procedures 
have to be gone through to convert its designed purpose.
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then assigned to a secondary developer through the bidding, auction and listingA procedure. 
Private capital is not involved in this model.

2. Market operation under the government’s guidance
In this model, the government chooses an enterprise as the primary developer through the 

bidding procedure. Then the land reserve agency enters into an agreement with the developer, 
entrusting the latter to handle the matters necessary for primary development. This developer then 
proceeds with all the formalities and the hard work for a compensation fixed under the agreement. 
Primary land development in Beijing basically follows this model.  

3. Joint development between the government and the enterprise
In practice, it is also common for local governments to enter into a joint development 

agreement with enterprises. The characteristic of this model is that, the primary land development 
enterprise will invest a large amount of its own or borrowed capital into the project and be 
subject to investment risks. Correspondingly, it shall be entitled to part of the land appreciation 
after the developed land enters secondary market. Compared to the second model, the primary 
land development enterprise is significantly more involved: it does not participate for a fixed 
compensation but for a share of the land appreciation and it assumes certain risks.

In primary land development, the government has a double status: the representative of 
the land owner (the state) as well as administrator. As the land owner’s representative, the 
government is entitled to the right to the occupation, use, benefit and disposal of the land. As the 
land administrator, the government is in charge of many administrative activities necessary to the 
primary development of land. Primary land development requires relatively large levels of funding, 
the development period is relatively long and, return on development may only be realized upon 
completion of the land assignment. Under these circumstances it is extremely difficult to achieve 
satisfactory social and economic benefits by solely relying upon the government, or market-based 
operation. Therefore, in practice, various models that utilize private capital while maintaining 
government control will likely to the trend. 

3.2�New�Development�in�2013

3.2.1�Land�expropriation

According to Article 10.3 of the Constitution, “the State may, in the public interest and in 
accordance with law, expropriate or requisition land for its use and make compensation for the land 
expropriated or requisitioned.”Article 2.4 of the Land Administration Law provides includes a 
similar provision. Obviously, land expropriation may only be done for public interest. However, 

A  In this context, listing refers to a practice where the government “lists” the conditions for land assignment in a 
designated “land exchange” and potential buyers are allowed to submit their bidding price to the exchange. Upon 
the expiration of the time period for listing, the highest bidder gets the land. In short, “listing” is an auction with 
written submissions.
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since Chinese law has not provided a clear definition, or method for the assessment of, “public 
interest”, conflicts and disputes are often observed in practice. 

In 2013, violent land expropriation and demolition and relocation were observed in some 
rural areas. According to the coverage of local media, Hubei, Sichuan, Henan and other provinces 
witnessed a number of unsavory events in which villagers were injured in their attempts to protect 
cultivated land, houses and water supply. On 13 May 2013, the General Office of the Ministry of 
Land and Resources issued the Urgent Notice for Stricter Administrating and Preventing Law-
breaking and Regulation-breaking Land Expropriation(hereinafter referred to as the Notice), 
requiring the administration of land expropriation to be under more scrutiny to prevent any illegal 
land expropriation. It also required violent land requisitions to cease and sought to protect the 
legal rights of the rural poor in order to maintain social harmony and stability. The Notice set forth 
five explicit requirements: (a) the intensification of ideological understanding and strict prevention 
of any contradiction and conflict resulting from land appropriation; (b)the undertaking of 
comprehensive investigations to be followed by the firm correction of any illegal land appropriation 
practices; (c) the improvement of surveying and the perfection of land appropriation policies 
and measures; (e) the improvement of work methods to establish and perfect the mediation and 
settlement mechanism for land appropriation disputes; (e) workable mechanism and supervision 
and accountability measures shall be put in place. To some extent, the Notice is set to mitigate the 
violent land expropriation problems. 

3.2.2�Demolition�and�relocation

Demolition and relocation is also a problem that can very easily initiate conflicts during primary 
land development. Due to several tragedies resulting from “Chinese-style” demolition and 
relocation, legislation for expropriation of buildings on state-owned land and compensation 
attracts much social attention. On 21 January 2011, the Regulations for the Expropriation of and 
Compensation for Housing on State-owned Land(hereinafter referred to as “the Regulation”) 
was published for implementation. By abolishing the administratively forced demolition and 
relocation, the Regulation is featured with integrated planning, fair compensation and transparent 
expropriation. The following improvements are worth noting:

Several instances of “public interests” are detailed. The “needs of state organs for the 
construction of office buildings” is also specifically excluded from “public interests”.
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1. Administrative power to decide upon disputesArelating to demolition and relocation is 
abolished and judicial relief is in place. The Regulation sets forth that, if a party whose property 
faces expropriation refuse to accept the expropriation made by the government, it may apply 
for administrative reconsideration, or may lodge an administrative litigation. The government, 
being the party who makes the expropriation decision in the first place, is not allowed to make 
administrative ruling on the matter. Instead, it has to be supervised by the government of the 
higher level or be subject to the judgment of the court.

2. Administratively forcedB demolition and relocation has been abolished to prevent 
widespread forced demolition. The Regulation provides that where an owner does not apply for 
administrative reconsideration or file an administrative lawsuit within the statutory time limit and 
fails to relocate within the time limit as determined in the compensation decision, the People’s 
Government at the city or county level which makes the building expropriation decision shall 
apply to the People’s Court for enforcement according to law. By referring the Government’s 
expropriation decision to the court for judgment, this move sets up one barrier for forced 
expropriation so that the Government will no longer be able to extremely easily force demolition 
at random and even if the court enforces the demolition, the forced demolition will be more under 
control. 

3. The Government is defined as “the party responsible for expropriation”C. The Regulation 
explicitly provides that the People’s Government at the city or county level is responsible. In this 
way, where any irregularity is observed, it is very clear that who will be held responsible. This 
prompts the government to be more cautious when it comes to matters relating to expropriation and 
compensation. 

4. The compensation offered has to match or exceed the market price, which reduces 
resentment towards expropriation. The Regulation provides that the compensation granted to 
an owner shall include compensation for: the value of the building expropriated, relocation 

A  According to the now abolished Regulations on Administration of the Housing Demolition and Relocation in 
Cities, “Where the demolisher and the relocatee, or the demolisher, the relocatee and the lessee of the property 
to be demolished, fail to reach an agreement on compensation and resettlement for demolition and relocation, 
this matter shall, upon the application of any party, be ruled on by the administrative department of housing 
demolition and relocation. Where the administrative department of housing demolition and relocation is the 
relocatee, this matter shall be ruled on by the people’s government at the same level.” This is widely criticized for 
making the government both the force pushing forward demolition and the ruler of relating disputes.

B  The Regulations on Administration of the Housing Demolition and Relocation in Cities allow developers or 
demolition companies to apply for “permits for demolition and relocation” from the government authority 
and then forcibly demolish the properties in question. As discussed before, this vests too much power in local 
governments and often leads to conflicts and social unrests.

C  As discussed in the previous footnote, the Regulations on Administration of the Housing Demolition and 
Relocation in Cities allow the government to “permit” private companies to engage in forced demolition, instead 
of undertaking that responsibility by itself. The Regulation abolishes “permits for demolition and relocation”, 
making the expropriation of and compensation for housing on state-owned land an act of the government and 
holding the government responsible.
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or temporary settlement costs, production or business interruption losses, andsubsidies and 
incentives. The compensation for the value of the building expropriated shall not be less than 
the market price (calculated by reference to similar properties). In addition to the compensation 
granted to a qualified owner, due consideration shall also be given to providing housing security. 
Later, the Ministry of Housing and Urban-Rural Development further clarifies in the Measures 
for Real Estate Appraisal in Expropriation of Houses on State-owned Land that, the market price 
of the property to be expropriated shall include both the price of the building and the price of the 
land use right. 

In summary, compared to the previous Regulations on Administration of the Housing 
Demolition and Relocation in Cities, the Regulation is unarguably an improvement. Following 
the passing of the Regulation, most local governments have published implementing measures, 
providing more details and enforceability. 

Chapter 4 Sale of Residential PropertiesA

Real estate trading, as its name suggests, refers to any market trading activity where real estate 
is the traded commodity. Forms of real estate trading include sale, leasing, exchanging, trust, 
mortgage and pawn. However, the sale of residential properties is by far the most common model of 
real estate trading. 

4.1�System�Review

According to the current legal system, sale of residential properties includes the sale of existing 
properties, properties under construction and pre-owned propertiesB. Presell of residential 
properties refer to a trading model where the real estate development enterprise sells properties 
under construction to buyers and deliver them later. It is one of the most important mechanisms 
relating to sale of residential properties. 

A   In Chinese laws and regulations, residential properties for sale are usually referred to as “commercial housing”. 
This concept originates from the fact that, before the reforms in the 1980s, housing are allocated by the 
government rather than sold and purchased on the market. Hence, those new residential properties constructed 
by developers for sale were called “commercial housing”.Now that the government is taking various measures to 
regulate the property market, new types of residential property emerged, such as “low-rent housing”, “affordable 
housing”, “price-fixed housing” and “public rental housing”. These properties are collectively referred to as 
“indemnificatory housing”. They are subject to stricter government regulations. For instance, only people with 
low income may be allowed to purchase “affordable” properties and may not sell them within several years. 
Even after that, profit from selling an affordable apartment has to be shared with the government. Under these 
circumstances, the concept of commercial housing gained new meaning. Now it can be understood as any 
residential property that is not covered under the concept of “indemnificatory housing”. To avoid confusion, we 
simply call them residential properties in this article.

B  Often referred as “secondhand properties” in China.
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On the other hand, sale of existing properties refers to selling of properties that have been 
completed and have been issued the deed of initial titleA by the developer. The sale of existing 
properties means that the developer will only get its investment back after the completion of 
construction. This places greater financial pressure on the developer. Precisely because of this 
financial concern, this model is rarely used except for selling the few properties remain unsold 
after completion of construction. 

The sale of pre-owned properties usually refer to the selling of properties that were built or 
purchased and were issued title deeds by their owners.

The following mechanisms are quite important for the sale of residential properties: 

4.1.1�Permit�for�presale

Before preselling any residential properties, a development enterprise shall apply for and obtain 
a Presale Permit at local authorities in charge of real estate administration. Without such a 
permit, no presale is allowed. Although specific provisions vary from here to there, the following 
requirements generally have to be met to obtain the Presale Permit: (a) the development enterprise 
has obtained appropriate qualifications; (b) the consideration for the assignment of the land 
use right has been paid in full and the certificate for land use right has been acquired; (c) the 
enterprise holds both the planning permit and construction permit for the construction project; (d)
the funds invested for development and construction are up to or more than 25% of the total project 
investment and the construction schedule and completion date (upon which the property will be 
delivered) have been defined; (e)the construction contracts for the project have been entered into 
and the description of project progress has been laid out; (f) the presale plan has been made; and (g) 
a special account has been opened for presale funds, i.e. the payments made by buyers.

4.1.2�Regulatory�mechanism�for�presale�funds

In presale of residential properties, a buyer is essentially paying for something that does not 
exist yet. To reduce risks, the government formulated policies to monitor the use of presale 
funds: payments made by the buyers will be brought into an account under the supervision of 
the regulatory agency. Regulators will ensure that such funds are used for the construction of the 
project and will allow the funds to be released in installments according to the progress of the 
project. As well as safeguarding the funds, this arrangement helps to ensure their timely allocation. 
This mechanism aims to make sure that the presold residential properties are completed on time, 
which is desirable for the buyers.

A  After the completion of construction, a real estate developer is obligated to register the title of the residential 
properties. In the context of apartments, the developer will be issued one title deed for the whole building. Only 
after these apartments are sold to buyers, will title deeds for apartments be issued separately.
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4.1.3�Online�signing�mechanism�for�residential�property�sale�contracts

For the purpose of regulating the real estate trading market and preventing any development 
enterprise from selling a property more than once or from committing other malicious practices, 
“online signing and record-filingA” mechanism has been implemented nationwide. This 
mechanism ensures that sale of residential property is transparent and recorded with the competent 
government authorities. If this has not been completed for a particular contract, the change in 
ownership will be processed for that transaction. Currently, online signing and record-filing is 
required in many places for presale of residential properties, sale of existing properties and even 
sale of pre-owned properties. 

4.1.4�Advance�registration�for�presold�residential�properties

Following the conclusion of an agreement for transfer of a property for residential or any other 
use, the buyer may apply for advance registration of his property rights even before the property 
is delivered. This practice, referred to as advance registration, helps to safeguard future transfer 
of ownership. In respect of the presale of residential properties, this mechanism is particularly 
useful as it prevents the developer from resell or mortgage the property. According to civil law 
theories, advance registration makes the buyer’s right to the property no longer merely a creditor’s 
right. Instead, after such public declaration of right, it becomes a quasi-property right and can be 
used against a bona fide third party. This effect against third party is the fundamental difference 
between advance registration and recording of the presale contract.

4.2�New�Developments�in�2013

In recent years, as property price in China kept on rising, the State has also been issuing various 
policies and measures aimed at stabilizing the market. Many of them focus on steps involved in the 
sale of residential properties. In 2013, the General Office of the State Council issued the Notice for 
Continuing to Effectively Regulate the Real Estate Market (GBF [2013] No. 17), reaffirming and 
emphasizing the relevant policies. Worth-notingpoints include the following:

A   For instance, if a buyer intend to purchase an apartment in Beijing from a developer, the parties will have to 
“sign the contract” on the website of the Beijing Real Estate Trading and Ownership Administration System. 
The parties will choose an apartment from the developer’s available apartments (those with permits to be sold or 
presold and haven’t been sold yet) and then click “signing contract”. After all the information needed (such as 
price and personal information of the buyer) is entered into the system, a contract will be automatically generated 
and put on record.
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4.2.1�Purchase�restrictions�shall�continue�to�be�strictly�enforced.

For cities implementing the purchase restrictionsA, all administrative regions of the city shall be 
covered under such restrictions; the types of residential properties subject to purchase restrictions 
shall include all newly-constructed and pre-owned housing; eligibility to purchase residential 
property shall be examined before the sale contract (or the letter of purchase intent) is concluded; 
families with the local household registration that already own one or more residential properties, 
or families who do not have the local household registration and cannot produce evidence of 
consecutively paying taxes or making social security contributions for several years, shall not be 
allowed (for the time being) to purchase any residential property within the administrative regions 
of a city.

4.2.2�Differentiated�credit�policies� in� relation� to� residential�properties�shall�
continue�to�be�strictly�enforced

Banks shall make further efforts to implement policies in relation to down-payment ratio and loan 
interest for first-time buyers and to strictly enforce credit policies in relation to the purchase of 
second (or more) residential property. Granting any loan to borrowers who is not in compliance 
with said credit policy is strictly forbidden. Also, down-payment ratio and loan interest for the 
purchase of second residential property shall be further increased.

4.2.3�Conditions�for�the�presale�of�residential�properties�shall�be�more�difficult�to�
meet

The administration of Presale Permit shall be strengthened, with the project’s investment amount, 
public image and delivery schedule all taken into consideration. Real estate developers shall 
be guided to set appropriate prices. Prices shall be clearly declared and filed for record, and 
properties shall be sold according to such recorded prices. 

More scrutiny will be placed on the management of presale funds and relevant mechanisms 
shall be perfected. Where the price set forth in the presale plan is excessively high and 
the developer refuses to accept guidance from the department of housing and urban-rural 
development, or where the regulation of presale funds are not implemented, the government 
authority may refuse to issue Presale Permit for the time being.

A  As of now, most major cities in China have purchase restrictions in place to prevent the property price from 
skyrocketing. These typically include restrictions on a) who is allowed to purchase a residential property in this 
particular city, and b) how many properties may be purchased by a qualified buyer. First-tier cities tend to have 
the most rigid restrictions. 
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4.2.4�The�credit�management�of�real�estate�enterprises�shall�be�strengthened

For a real estate development enterprise that fails to develop land acquired in time, or is found 
to be engaging in speculative activities in contravention of the law, the relevant authorities shall 
establish effective mechanisms to cooperate with each other and to better enforce the regulations.

The Administrative Departments of Land and Resources shall prohibit such an enterprise 
from bidding for land; banks and other financial institutions will be prohibited from granting 
loans for its new projects; securities regulatory departments will suspend the approval for that 
company’s listing, re-financing or major asset restructuring; and banking regulatory departments 
shall prohibit it from raising funds through a trust scheme. 

4.2.5�Uniform�real�estate�registration�system

Special attention should also be given to the “Uniform Real Estate Registration System”. The 
Property Law passed in 2007 provides: “The State implements a uniform registration system for 
real estates. The scope of uniform registration, the institution in charge, and the measures for 
registration shall be provided separately by laws and administrative regulations.”

However the relevant law and regulations have not yet been issued. Consequently real estate 
registration remains an authority shared by many government departments. Around 10 separate 
departments are involved in the registration of real estate in China. In many cities, buildings and 
land are registered separately. The right to use land for state-owned construction is registered at 
the administrative department of land; the building on such land is, however, at the administrative 
department of housing. Furthermore, the registration of rights to use cultivated land, grassland, 
forest, and sea area involves many different government authorities (including the departments of 
land, housing and urban-rural development, agriculture and forestry).

In March 2013the State Council issued the Notice for Assignment of Tasks relating to the 
Implementation of “Program for Institutional Reform and Functional Transformation of the State 
Council” which provides that, a set of rules on real estate registration shall be published before 
June 2014 to provide for and to implement the uniform real estate registration. In addition, at the 
executive meeting of the State Council in November 2013, it was decided to that one particular 
department shall be in charge of all the real estate registration matters.

It is generally believed that, the much discussed real estate tax (rumored to be levied in the 
future)is another reason for accelerating the implementation this system. Without a uniform real 
estate registration, it is difficult to effectively tax real estates. Since the tax is expected to create 
a heavy burden for persons who own multiple residential properties, they may be forced to sell 
a large number of properties. This is expected to increase the supply of pre-owned properties 
in the market and drive down property price. Furthermore, the implementation of a uniform real 
estate registration system will, it is hoped, discourage governmental officials from owning multiple 
residential properties and will assist in the fight against corruption. We await publication of the 
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relevant measures for further details.

Chapter�5� Real�Estate�Financing

5.1�System�Review

Real estate development requires huge investments. Financing channels are therefore often 
referred to as the lifeblood of real estate developers. In recent years, the government’s efforts in 
regulating the real estate industry have restricted the conventional financing channels. At the same 
time, development of the financial industry created new financing channels, allowing real estate 
enterprises to be more diversified when it comes to financing. Financing channels frequently used 
by real estate enterprises include: bank loan financing, stock market listing, bond financing, trust 
financing, private equity, and asset securitization.

5.1.1�Bank�loan�financing

“Bank loan” is a general term. During different stages of the real estate development, different 
borrowers may need bank loan for different purposes, including land reserve loan, real estate 
development loan; personal housing loan (i.e. mortgage); and loan for purchasing of business 
properties. Real estate loans may have either fixed or variable interest rates and may be short-
term, medium-term or long-term. The risk of bad debts usually falls on the banks. However, in 
the context of an entrusted loanA, the provider of the fund bears this risk.

For the purpose hereof, bank loan mainly refers to financing from a bank to a real estate 
enterprise for real estate development and operation. Bank loans of this nature have long been the 
principal financing channel for real estate development enterprises as they are relatively cheap. 
However recently the State has issued a series of real estate macro regulation and control policies 
in respect of bank credits and thus the borrowing thresholds for real estate enterprises have been 
increased. 

In June 2003, in order to prevent financial risks, the People’s Bank of China (PBC) issued 
the Notice for Strengthening the Administration of Real Estate Credit Service vide [2003] No. 121 
(hereinafter referred to as Circulate No. 121). Circulate No. 121 stresses that: (a) no loans shall 
be granted, in any form, to a project without a certificate of land use rights, a land use permit, a 
building permit and a permit for construction (hereinafter referred to as the “four certificates”); 
(b) for a real estate development enterprise to apply for a bank loan, its own capital (the owner’s 
equity) must not be less than 35% of the total investment for the development project and no 

A   A company is not allowed (exceptions do exist)to lend money to another for profit. However, a bank may act as 
the bridge between the lender and the borrower. Such loans are referred to as entrusted loans. The actual lender 
provides the fund, chooses the lender, enjoys the interest and bears the risks, while the bank participates in this 
for a fixed charge.   



— 141 —

Annual Review on Real Estate Dispute Resolution <<<

commercial bank shall grant any loan to a real estate development enterprise for the purpose of 
paying off the land assignment fee; (c) commercial banks must ensure that building or construction 
enterprises do not use bank loans to pay-up the capital of project companies. Consequently, the 
China Banking Regulatory Commission (CBRC) and PBC have issued a series of new policies with 
the intention of strengthening the real estate credit service.

Serious lack of liquidity has been observed twice during 2013, and the situation has not yet 
been sufficiently remedied. Under these circumstances, real estate enterprises face considerable 
difficulty in acquiring bank loans. Furthermore, real estate enterprises typically are in need of 
funding the most before the four certificates are obtained. This means that new financing channels 
have to be explored.

5.1.2�Stock�market�listing

Initial public offerings (IPO)or share issues allow real estate enterprises to raise significant 
funds very quickly. These funds can be used as the registered capital indefinitely without any fixed 
repayment pressure. Listing is therefore can be very attractive to sizeable real estate enterprises. 

There are of course significant barriers to overcome before a company can list on an 
exchange. Those who are able to do so are mostly large real estate enterprises with significant 
scale and good reputation. However, since late 2007, the Issuance Examination Committee of 
China Securities Regulatory Commission (CSRC)suspended the acceptance and approval of 
applications of domestic enterprises for IPO of A-shares (which prevented any company from 
listing on Shanghai or Shenzhen security exchange during the suspension) for multiple times. This 
interrupted the IPO plan of many real estate enterprises. Several medium-size enterprises wishing 
to expand rapidly managed to raise capital through reverse takeover or overseas listing in recent 
years. However, under the State’s strict regulations, stock market listing remains difficult for real 
estate enterprises.

5.1.3�Bond�financing

Issuing bonds in the open market is also a financing channel with relatively low cost. According to 
the provisions of Article 16 of the Securities Law, to be allowed to publicly issue corporate bonds, 
a company shall meet the following criteria: (a) in the case of a company limited by shares, its net 
asset value is not less than RMB 30 million; in the case of a limited liability company, its net asset 
value is not less than RMB 60 million; (b) the aggregated outstanding balance of the company’s 
corporate bonds does not exceed 40% of its net asset value; (c) the average distributable profits 
of the company in the recent three years are enough to pay for one-year interest of its outstanding 
corporate bonds; (d) the intended use of the funds raised is in conformity with the industrial 
policies of the State; (e) the interest rates of the bonds do not exceed the interest-rate levels set 
by the State Council. However, since issuance of bonds is strictly controlled in China, it is less 
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than practical for some private enterprises to issue bonds. Furthermore, the bond market is not yet 
properly developed: the scale is small, transaction volume is not significant and the fundraising 
capacity is relatively poor. All these have constrained the issuance of real estate bonds. As a 
result, only a very low percentage of funds used in real estate development come from bond 
financing. 

The three models listed above are collectively referred to as “conventional” channels. To meet 
their capital needs, real estate enterprises are also actively exploring the following new financing 
channels. 

5.1.4�Trust�financing

As the trustee, a trust company may issue trust schemes (as a type of financial product) to public 
investors and raise funds for an enterprise in need of funds. The trust company injects the raised 
funds into such enterprises; the enterprises, in turn, inject the funds into projects. The profit (cash 
flow) generated from such projects will then be used to pay back the investors with principal and 
dividends (interests). As compared to other financing model, the trust financing model features 
shorter financial cycle and customizable scale.

The trust financing model is mainly subject to the CBRC’s supervision over trust products. 
The most important regulation is the Notice of General Office of China Banking Regulatory 
Commission for Strengthening the Regulation on Real Estate Trust Business of Trust Companies 
issued in February 2010, often referred to as Notice No. 54. As per requirement of Notice No. 
54, trust companies can only grant trust loans to a real estate enterprise that conforms to the 
following three conditions: the “four certificates” have been be granted; at least 30% of the total 
investment of the project comes from the capital of the real estate enterprise; and the company has 
a development qualification above Grade II. 

However, due to the flexibility of trust, the trust company can provide funds to real estate 
enterprises through making equity investments instead of granting trust loans. By equity 
investment, they circumvent the foregoing three restrictive conditions provided by Notice No. 
54. In addition, through its platform, a trust company can act as the passage for banks and asset 
management companies to provide loans to real estate enterprises, with the trust products matching 
with bank wealth management funds or asset management schemes. Because of these features, the 
trust financing model is currently favored by many in the market. 

5.1.5�Private�equity�financing

In the context of real estate industry, private equity financing refers the following model: establish 
a fund and raise capital from limited partners, then provide financing for real estate enterprises for 
specified use such as project development and construction. This model is advantageous for less 
regulation, but disadvantageous for the relatively long time needed to establish a fund and to raise 
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capital. Furthermore, due to the private nature, the scope of fundraising is limited and investors 
will face directly the investment risk of real estate enterprises.

5.1.6�Asset�securitization�financing

Currently, asset securitization financing for real estate enterprises in China usually follow this 
model: with their property ownership, rights to manage and profit from properties, or other types 
of assets as the underlying assets, a real estate enterprise establishes a special asset management 
scheme with the help of a qualified asset management company, such as a security company and 
a fund management company, and qualified institutional investors subscribe for the shares of 
this scheme. By selling such shares, the real estate enterprise is able to realize its rights to the 
properties in advance and the investors acquire interest in the properties through subscribing 
of the shares of the asset management scheme. This model is similar to the trust financing 
model. Since an asset management scheme is subject to the regulation of CSRC and the relevant 
regulatory provisions are not yet as strict as those for trust companies, it has attracted much 
attention.

CSRC issued the Administrative Provisions on the Asset Securitization Business of Securities 
Companies in March 2013, indicating that asset securitization has become a “regular business”. 
The CSRC provisions provide that, real properties such commercial properties may be used as the 
underlying assets. 

As per requirement for commercial properties, there should be predictable cash flow and no 
encumbrance such as mortgage or pledge on them is allowed. At present, a number of real estate 
enterprises have planned to raise capital through asset securitization and some of them have filed 
for approval with CSRC.

On May 17, 2013, Highsun Group announced its special asset management scheme. The 
company planned to establish two types of asset-backed securities (prime and subprime) with 
the return on rentals resulting from 15 commercial properties managed by the company as the 
underlying assets. Highsun expect to raise RMB 1.6 billion in the open market through this planA. 
As the financing party, Highsun would realize future returns in advance, while the investors would 
be entitled to such future returns in the form of Highsun’s repayment of both the principal and the 
interest. Highsun’s plan is approved by CSRC on 20 April 2014, paving the road for the first real 
estate asset securitization product in China. 

Generally speaking, this model may not be optimal for traditional real estate development 
enterprises. However, for commercial property managers with predictable returns, this is 
indeed a valid approach to raise capital. Since securities companies have just started with asset 
securitization, financing cost is estimated to be higher than bank loans, but lower than trust 

A  Announcement for Resolutions of the 10th Interim Meeting of the Seventh Session of Board of Directors of 
Guangdong Highsun Group Co., Ltd, website: http://disclosure.szse.cn/m/finalpage/2013-05-17/62499073.PDF
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schemes for enterprises. In order to ease investors’ concerns, Highsun also made a commitment 
that if the future cash flow from the underlying assets is inadequate to pay off the principal 
and expected return of the asset-backed securities, Highsun will make up the difference. With 
Highsun’s plan recently approved, it is expected that more enterprises will follow suit.

5.2�New�Developments�in�2013

5.2.1�Restrictions�against�rule-breaking�developers

As discussed in 4.2.1, the General Office of the State Council issued the Notice for Continuing to 
Effectively Regulate the Real Estate Market (GBF [2013] No. 17) stresses the credit management 
of real estate enterprises. It requires all the relevant authorities (such those in charge of housing 
and urban-rural development, development and reform, land and resources, finance, taxation, 
industry and commerce, and statistics) to develop a interlinked credit management system to 
timely record and announce law-breaking and regulation-breaking behaviors of real estate 
enterprises.

For a real estate development enterprise that fails to develop land acquired in time, or is 
found to be engaging in speculative activities in contravention of the law, the relevant authorities 
shall establish effective mechanisms to cooperate with each other and to better enforce the 
regulations. The Administrative Departments of Land and Resources shall prohibit such an 
enterprise from bidding for land; banks and other financial institutions will be prohibited from 
granting loans for its new projects; securities regulatory departments will suspend the approval 
for that company’s listing, re-financing or major asset restructuring; and banking regulatory 
departments shall prohibit it from raising funds through a trust scheme. 

5.2.2�Regulation�of�shadow�banking

Shadow banking was a relatively hot topic in 2013 for persons interested in financial affairs. 
According to the definition of the Financial Stability Board (FSB), the “shadow banking system” 
can broadly be described as “credit intermediation involving entities and activities outside 
the regular banking system”. The FSB warned that shadow banking may become the source of 
systemic risks and regulatory arbitrage. 

In China, the shadow banking system is understood to include: a) credit intermediaries 
with no financial license and are not subject to any regulations, such as novel online financial 
companies and independent wealth management agencies; b) credit intermediaries with no 
financial license but are subject to certain (albeit inadequate) regulations, including financing 
guarantee companies and small-credit companies; c) institutions with a financial license but 
observed with businesses with inadequate regulation or circumvention of regulation, such as 
monetary market funds, asset securitization and certain wealth management businesses.



— 145 —

Annual Review on Real Estate Dispute Resolution <<<

The General Office of the State Council recently issued the Notice for Strengthening the 
Regulation of Shadow Banking (also known as GB Circular No. 107). Article 3.3 of Circular No. 
107 provides that, “It should be stressed that trust companies serve the function of ’being entrusted 
for wealth management’…. Trust companies shall not operate any non-standardized wealth 
management fund pool business and other businesses with shadow banking characteristics.”

Since a large percentage of non-standardized businessesA (especially fund poolsB)are involved 
with real estate development, these restrictions may reduce the support from trust products to real 
estate development projects. Consequently, Circular No. 107 is widely expected to significantly 
affect the use of trust and private equity financing channels by real estate enterprises.

5.2.3�Perpetual�bond

A major Chinese real estate developer explored in 2013 the issuing of perpetual bond as a new 
financing model. Perpetual bond is a bond without any fixed maturity date. Due to this nature, it 
is treated as equity rather than interest-bearing liability in accounting. This helps the issuer to 
have a stronger balance sheet. While not the first time for real estate enterprises to issue perpetual 
bonds overseas, it is quite innovative to raise mainland Chinese funds through this channel. In 
order to circumvent relevant regulations, a complicated structure involving fund raising, lending 
and guarantee has to be designed. 

Since the perpetual bond will never mature, it is recorded as a “perpetual capital instrument” 
rather than a “debt” in the books of this developer. This keeps the gearing ratio of the developer 
low and makes it easier to raise further capital when more funding needed. That said, to the 
investors, perpetual bonds tend to have a much higher risk than other financial products, thus 
requiring the issuer to have a strong reputation. 

5.2.4�Preference�shares

On November 30, 2013, the State Council issued the Guiding Opinions on the Launch of Pilot 
Projects for Preference Shares (GF [2013] No. 46). The Guiding Opinions set forth legal basis for 

A  Notice for Regulating the Investment and Operation of Wealth Management Business of Commercial Banks 
issued by CBRC vide YJF [2013] No. 8 provides: “… non-standardized debt assets shall refer to debt assets that 
are not traded on the interbank market and stock exchanges, including, among others, credit assets, trust loans, 
entrusted claims, acceptance bills, letters of credit, accounts receivable, all kinds of beneficiary rights and rights 
to proceeds, equity financing with repurchase conditions, etc.”

B  Generally speaking, “fund pool” refers to a type of trust product where the fund raised is going to be invested as 
a diversified portfolio. The area where the fund is going to be invested is not fixed and the trust company is free 
to invest it to multiple industries at its own discretion. In order to ensure the returnratio of fund pool products, 
trust companies tend to invest the fund, as per certain proportion, in the assets with high liquidity but relatively 
low return ratio and assets with low liquidity but relatively high return ratio. The former include cash, bank 
deposit, short-term bonds and other monetary market investment instruments, while the latter include real estate, 
infrastructure, trust or loan products with a term of more than one year, etc.



— 146 —

Commercial Dispute Resolution in China: An Annual Review and Preview (2014)<<<

issuance of preference shares. 
Preference shares are a type of equity financing instrument different from common shares. 

Compared to common shares, its main features include: (a) when the company distributes profits, 
the shareholders of preference shares have the preferred distribution right and a fixed or floating 
dividend rate is usually agreed upon; (b) upon liquidation, preference shareholders are senior 
to common shareholders but subordinate to creditors in terms of rights to their share of assets of 
the company; (c) preference shares can be converted into common shares in the circumstances 
provided in the terms and the company has the option to redeem the preference shares; and (d) 
preference shareholders generally have no voting rights.

Issuing of preference shares can be attractive to companies based on the following 
considerations: (a) preference shares are a relatively low-cost instrument to raise capital, 
especially for banks and non-banking financial institutions which are subject to minimal capital 
requirements; (b) issuing preference shares is an effective measure for a company to manage its 
balance sheets. Compared to issuing corporate bonds, preference shares can lower the gearing ratio 
of the company; (c) if a company is unable to pay dividends for preference shares due to cash flow 
problems, the unpaid dividends can be paid in the future. Furthermore, in case of non-cumulative 
preference shares, the company won’t even be obligated to pay those dividends. In comparison, 
default in payment of bond interests will result in a sharp blow to the company’s credit ratings.

Preference shares could be a good idea for listed real estate companies. Since the gearing 
ratio of real estate listed companies are often quite high, a financial instrument that will not push 
up this ratio further is of much value; when compared to development loan, trust, real estate fund 
and other creditor financing instruments, preference shares are also advantageous in that being 
unable to pay dividend will to adversely affect the companies’ credit rating; in view of valuation, 
since real estate companies in China tend to have a relatively low premium rate on net assets, 
issuing preference shares may drive up the return on assets and create room for higher PE ratio.

To sum it up, the emergence of preference shares could benefit the real estate industry which 
is already plagued by a relatively high gearing ratio. It offers a new valuable financing channel for 
real estate enterprises.

Chapter 6 Taxes Relating to the Real Estate Industry

6.1�System�Review

6.1.1�Types�of�taxes

This chapter intends to provide an overview of any taxes in direct connection with the operation of 
the real estate industry. As of now in China, such taxes include: business tax, land appreciation 
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tax, deed tax, enterprise income tax, stamp duty, urban land use tax, property tax, farmland 
occupation tax, personal income tax, etc.

1. Business tax
According to the Interim Regulations of the People’s Republic of China on Business Tax 

as amended and implemented in 2008, all entities and individuals engaged in the provision of 
services, transfer of intangible assets, or sale of real estates within the territory of the People’s 
Republic of China shall be tax payers of business tax. The tax rate is 5% of the turnover for sale 
of real estates and transfer of right to use land. The turnover of the taxpayers shall be the total 
consideration and all other charges receivable for sale of real properties. 

Wherethe seller is the initial developer of such real estates, the tax base of business tax shall 
be the total sale price; if the real properties sold are obtained from the initial developers or others, 
the tax base for business tax shall be the added value actualized in the current sale of such real 
properties: i.e., the balance upon deducting the original purchase or transfer price from the total 
sales. To enjoy such deduction in tax base, the tax payer must submit the payment voucher of 
business tax paid by the previous holder of such real properties.

2. Land appreciation tax
According to the provisions of the Interim Regulations of the People’s Republic of China 

on Land Appreciation Tax, all entities and individuals transferring state-owned land use rights, 
buildings thereon and their attached facilities and receiving income therefrom shall be taxpayers 
of the land appreciation tax. Incomes received by the taxpayer on the transfer of real estate shall 
include monetary income, income in kind and other income. Land appreciation tax is calculated in 
accordance with four-level progressive ratesA. 

For residential properties, land appreciation tax is usually collected in advance during the 
presale stage according to a certain proportion of presale income. After the project is completed, 
the accurate tax for the project will be calculated and the balance will be paid to either side as the 
case may be.

Land appreciation tax is a local taxB. Due to the high tax rate and varying attitudes 
and calculation methods among local governments, land appreciation tax becomes the most 
controversial tax in real estate industry. In recent years, national regulations have been issued with 
the aim to uniform the collection and administration models for land appreciation tax, but major 
differences are still observed from place to place in practice. 

A  For that part of the appreciation amount not exceeding 50% of the sum of deductible items, the tax rate shall be 
30%. For that part of the appreciation amount exceeding 50%, but not exceeding 100%, of the sum of deductible 
items, the tax rate shall be 40%. For that part of the appreciation amount exceeding 100%, but not exceeding 
200%, of the sum of deductible items, the tax rate shall be 50%. For that part of the appreciation amount 
exceeding 200% of the sum of deductible items, the tax rate shall be 60%. 

B  I.e., the tax goes to local government rather than the central government.
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3. Deed tax
Taxpayers of contract tax are the transferees of real estates or land use rights within the 

territory of China. The tax rate is 3-5%, with the specific rate to be determined by the provincial-
level People’s Government within this range according to local circumstances and then filed to the 
Ministry of Finance and the State Administration of Taxation for record.

4. Enterprise income tax
With the implementation of the new Law on Enterprise Income Tax in 2008, both domestic-

funded enterprises and foreign-invested companies are subject to the same statutory tax rate of 
25%. In February 2009, the State Administration of Taxation promulgated the Measures for the 
Processing of Enterprise Income Tax on Revenue from Real Estate Development, setting forth 
explicit and definite provisions for the administration on collecting the enterprise income tax 
from real estate enterprises. In case a developer obtains revenue from the presale of uncompleted 
projects, the expected profit calculated according to presale revenue should be included into the 
tax basis quarterly (or monthly).

In addition, where a non-resident enterprise does not incorporate a branch or office in China, 
or its revenue in China has no actual connection with such institution and office, it shall pay the 
enterprise income tax for the revenue sourced from China. In such circumstance, the tax rate is 
20% of said revenue.

5. Stamp duty
Stamp duty shall be paid for any contractual document concluded or used within the territory 

of China, such as purchase and sale contract, loan contract and property lease contract. It should 
be noted that, for any contractual document used within the territory of China and protected by the 
law of China, stamp duty should be paid regardless of whether it is concluded within the territory 
of China or not.

Stamp duty has 13 tax items in total. The tax rate is either proportional or fixed. Proportional 
rates vary from 0.005% ~0.1% of the amount presented in the document while fixed rate is RMB 5 
per document. Generally, both parties to a contract are both obligatory to pay the stamp duty. With 
respect to transfer of real properties, the transferor and the transferee shall pay the stamp duty 
at 0.05% of the contract value, respectively. With respect to a property lease contract, the lessor 
and lessee shall pay the stamp duty at 0.1% of the total contractual amount, respectively. When 
processing the real estate proprietorship certificate, the stamp duty of RMB 5 shall be paid per 
certificate (i.e., land use right certificate or property ownership certificate). 

6. Urban land use tax
Taxpayers of urban land use tax are the entities and individuals occupying urban land or land 

of industrial and mining areas, including foreign-invested enterprises and foreign enterprises. 
The annual amount of land use tax per square meter is as follows: (a) RMB 1.5~30 for large cities; 
(b) RMB 1.2~24 for medium-sized cities; (c) RMB 0.9 ~18 for small cities; (d) RMB 0.6~12 for 
counties, administrative towns and industrial and mining areas. 
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7. Property tax
As from January 1, 2009, all entities and individuals (including foreign-invested enterprises, 

foreign enterprises and organizations and foreign individuals) in possession of real properties 
within the territory of China are the taxpayers of property tax. The tax basis for real property shall 
be the amount of the original value of the property minus 10-30%. Provincial-level governments 
are authorized to determine the deduction rate with the range of 10-30% and 30% is generally 
applied in practice. The tax rate is 1.2%. Where the original value of the property is unable to 
be determinate, local tax authorities at the place of the property shall use similar properties for 
reference.

Where the property is leased, the rental income of the property shall be used as the tax basis 
and the tax rate is 12%. 

According to the provisions of the Premium Regulations on Real Estate Tax, real properties 
that fall within the following categories shall be exempted from paying property tax: real estate 
for the private use of state organs, people’s organizations and the armed forces; real estate for 
the private use of institutions whose operating expenses are allocated by the State; real estate for 
the private use of religious temples and shrines, parks and places of historic interest and scenic 
beauty; real estate owned by individuals for non-business purposes; other real estate approved by 
the Ministry of Finance as tax exempt. 

It should be noted that, except in Chongqing and Shanghai (to be discussed in detail later), 
property tax for residential properties is in fact not collected at this moment. In addition, according 
to the Notice of Ministry of Finance and State Administration of Taxation for Taxation Policies 
Concerning Low-rental Houses, Affordable Houses and House Lease (CS [2008] No. 24), property 
tax will be collected at a rate of 4% on individuals leasing out houses, regardless of its uses. 

8. Farmland occupation tax
All entities and individuals occupying farmland for construction of residential properties or 

other non-agriculture buildings are taxpayers of farmland occupation tax. 
Farmland occupation tax shall be based on farmland area actually occupied, and shall be 

collected according to following schedule as a lump sum: 
RMB 10~50 per square meter for the area with per capita farmland not exceeding 1 Chinese 

muA; 
RMB 8~40 per square meter for the area with per capita farmland exceeding 1 but not 2 

Chinese mus;
RMB 6~30 per square meter for the area with per capita farmland exceeding 2 but not 3 

Chinese mus;
RMB 5~25 per square meter for the area with per capita farmland exceeding 3 Chinese mus;
The competent finance and taxation authorities under the State Council determine the 

A   1 mu equals 667 square meters.
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average tax rate for each province, autonomous region and municipality directly under the central 
government according to per capita farmland area and economic development status. Local tax rate 
is further specified by provincial-level governments.

6.1.2�Difference�of�equity�acquisition�and�asset�acquisition�in�terms�of�taxation

Generally speaking, in the Chinese real estate market, bulk real estate acquisition is done either 
by equity acquisition, i.e. acquiring the equity of the relevant real estate project company; or by 
direct acquisition of real estate assets.

Equity Acquisition
(1)Stamp duty
For equity acquisition, all the parties shall pay a stamp duty at 0.05% of the contract amount. 
(2)Land appreciation tax
Pure equity acquisition is beyond the scope for collection of land appreciation tax. However, 

where assets transferred through equity transaction are mainly land use rights, buildings thereon 
and attached facilities, then the tax authority may also deem it as transferring real estate in the 
form of share transfer and collect land appreciation tax. That said, in practice, tax authorities 
rarely exercise this discretionary power to collect land appreciation tax on equity acquisition deals. 

(3)Enterprise income tax
The seller of equity of a real estate project company’s income from the sale shall be included 

into the enterprise’s taxable income amount for the current year, for which the corporate income 
tax shall be paid according to law. Income shall to be calculated by deducting the investment cost 
for the equity from the sale price.

Asset Acquisition
The transferee:
(1) Deed tax
For asset acquisition, in addition to the stamp duty, the transferee shall also pay 3%~5% 

deed tax as per real estate asset transfer price and rules of the place where the asset is located. 
The transferor:
In addition to the stamp duty, the following taxes shall be paid: 
(1) Business tax and surcharges
In addition to 5% business tax to be levied, the party selling real properties shall also 

pay 1-7% urban maintenance and development tax according to the amount of business tax 
actually paid. (Tax rate: 7% for urban area, 5% for county and town, and 1% for the areas outside 
urban area, county or town; additionally, according to the amount of business tax actually paid, 
3% of educational surcharges will be also paid. 5% business tax, 7% urban maintenance and 
development tax and 3% educational surcharges are generally known as the business tax and 
surcharge of 5.5%. According to the provision of GSF [1994] No. 38, no urban maintenance and 
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development tax and educational surcharge will be collected on foreign-invested enterprises and 
foreign enterprises

(2)Land appreciation tax
Land appreciation tax is a tax collected on proceeds from real estate transfer, subject to four-

level progressive rates provided earlier in this chapter.
(3) Income tax
The income from asset transfer by the party selling real estate shall be accounted as its 

taxable income for the current year, for which enterprise income tax shall be paid according to law. 
Since it is the seller/transferor who bears most of the tax burden, we summarize it as follows:

� �
Stamp�
duty

Business�tax�and�
surcharges

Land�appreciation�tax Income�tax

 Sale of assets 0.05% 5.50% 30-60% 25%

Sale of equity 0.05%   A risk to be collected. 25% or provision for 

By comparison, sale of asset clearly incurs higher tax cost than sale of equity due to the additional 
5% business tax and surcharges and, especially, the land appreciation tax.

6.1.3�Special�taxation�treatment�for�restructuring�of�real�estate�enterprises

In China, restructuring means a transaction or activity other than in the ordinary course of 
business that results in major change inlegal structure or economic structure of an enterprise, 
including change of legal form, debt restructuring, equity acquisition, asset acquisition, merger 
and split-up. A real estate development enterprise may have the actual need for M&A or other 
types of restructuring at the preliminary stage, development stage, sale stage and the liquidation 
and cancellation stage. To lawfully reduce tax burden, a real estate enterprise should actively 
strive for the special taxation treatment for restructuring.

The Notice on Certain Issues Concerning the Handling of Enterprise Income Tax in 
Enterprise Restructuring (CS [2009] No. 59) and the Measures for the Administration of Enterprise 
Income Tax in Enterprise Restructuring (Announcement [2010] No. 4 of the State Administration 
of Taxation) provided special taxation treatment for qualified restructuring, allowing such 
restructuring to be “tax-free”. According to the Notice on Certain Issues Concerning the Handling 
of Enterprise Income Tax in Enterprise Restructuring, “Special taxation provisions shall be 
applicable when enterprise restructuring satisfies the following conditions simultaneously:(a) having 
reasonable business purpose without taking deduction, exemption or deferment of tax payment 
as the primary purpose; (b) the proportion of the assets or equity purchased, merged or separated 
confirms to the proportion prescribed by this Notice; (c) maintaining the original substantive business 
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activities for 12 consecutive months after the enterprise restructuring; (d) the amount of payment of 
equity interests involved in the consideration in restructuring confirms to the proportion prescribed by 
this Notice; (e) the original main shareholders who have obtained the payment of equity interests in 
enterprise restructuring may not, within 12 consecutive months after the restructuring, transfer the 
equity obtained.”

It should be noted that special taxation treatment is not really “tax-free” and essentially is a 
delay in tax payment. With equity acquisition as an example, if a real estate enterprise meets the 
special conditions and files for record according to the requirement, the seller may not necessarily 
confirm the income from equity transfer and the acquirer may make the account entry as per the 
original taxable cost of the equity. This means that when the equity is transferred at the “market 
fair value” in the future, enterprise income tax will still have to be paid for the difference between 
the market price and the original taxable cost. In other words, the tax burden of the seller is 
essentially transferred to the buyer. 

6.2� New�Developments�in�2013

6.2.1�Land�appreciation�tax�settlement�storm

1. Policies
According to the Procedures for the Administration of Land Appreciation Tax Settlement 

published by the State Administration of Taxation in 2009, there are two types of conditions for 
settlement of land appreciation tax:

a) Land appreciation tax shall be settled where the development project has beencompleted and 
sold out; where the real estate development project is transferred as a whole before completion 
and settlement; and where land use right is directly transferred;

b) Tax authorities may require taxpayers to settle land appreciation tax where the development 
project has been completed and more than 85% of the sellable floor area has been sold out, 
or, in case the sold-out ratio does not exceed 85%, the rest of the sellable floorage has been 
rented out or reserved for the developer’s own use; where sales are still not completed within 
three years upon obtaining the sale (presale) permit; where taxpayer applies for cancellation of 
taxation registration before the settlement of the land appreciation tax; where other conditions 
provided by the tax authority of provinces (autonomous regions, municipalities directly under 
central government and municipalities with independent planning authorityA) are met.

However, due to its high tax rate and imperfect collection and management system, land 

A   As of now, there are five such cities: Dalian, Qingdao, Ningbo, Xiamen and Shenzhen.
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appreciation tax has always been a tax disputed most in the real estate industry. The Notice for 
Carrying out Proper Collection and Administration of Land Appreciation Tax issued by the State 
Administration of Taxation in 2013 pointed out that, as a whole, the collection and administration 
of land appreciation tax needs to be further regulated. 

2. Relevant news
On 24 November, 2013, one report of CCTVA Weekly Quality Report triggered a major 

“storm” relating to land appreciation tax. It was reported that in 8 years from 2005 to 2012, the 
total amount of land appreciation tax payable but unpaid by several major real estate companies 
in China exceeded RMB 3.8 trillion. The report also claimed that, the relevant real estate projects 
were up to the condition for settlement the land appreciation tax, but the developers failed to pay 
off the tax payable and the local competent tax authorities failed to require them to do so. Although 
officials from the State Administration of Taxation clarified that, the RMB 3.8 trillion number was 
wrong and misleading, the report brought land appreciation tax settlement under spotlight.  

Local tax authorities point out that, delay in settlement of land appreciation tax often occur 
when the conditions for settlement have been met but the developer refuse to do so, claiming 
that the project accounting has not been settled which prevents accurate settlement of land 
appreciation tax. These tax authorities pledge to strengthen the administration of land appreciation 
tax settlement with measures such as requiring developers to routinely report the status of real 
estate development projects, including project area, floor area, project tender and bidding, sales 
and financials. These measures are aimed to ensure that the land appreciation tax is timely 
collected in full.

6.2.2�Reform�of�personal�property�tax

The General Office of the State Council issued the Notice for Key Work of Deepening Economic 
Institution Reform in 2013, explicitly setting forth that “expansion of the scope of the pilot program 
for personal housing property tax reform” will be one of the key tasks of this year. 

On 28 January, 2011, Chongqing and Shanghai took the lead in launching the pilot program 
in relation to the collection of personal housing property tax. The areas covered by this program in 
Chongqing include nine districts of urban area like Yuzhong, Jiangbei and Shapingba. According 
to the Implementation Rules of Chongqing Municipality for Collection and Administration of 
Personal Housing Property Tax, the following properties are taxable: personally-owned detached 
residential properties; luxury residential properties newly purchased; second ordinary residential 
properties that are owned by individuals who meet neither of the following conditions: (a) have 
household registration in Chongqing; (b) owns an enterprise in Chongqing; or (c) is employed in 
Chongqing. Meanwhile, according to the Provisional Measures for Shanghai Municipality for Pilot 

A   China Central Television, the predominant state television broadcaster in mainland China. 
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Collection of Property Tax on Some Personal Residential Properties, the pilot program in Shanghai 
covers properties newly purchased (including newly constructed properties and pre-owned 
properties) after the implementation of the provisional measures that are either (a) the second or 
more properties owned by families that have Shanghai residential status; or (b) properties owned 
by families that do not have Shanghai residential status.

The Notice of National Development and Reform Commission for Key Work of Deepening 
Economic Institution Reform in 2013 proposed to expand the scope of the pilot program for 
personal housing property tax reform, indicating that more properties in more cities are likely to 
become taxable.
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AnnuAl Review on eneRgy CommeRCiAl 
Dispute ResolutionA

ZHANG LibinB** CHEN ZhenC***

Overview

This Report primarily reviews both commercial disputes in the energy sectors and the cases 
of public interests compensation resulting from environmental pollution caused by energy 
enterprises.  Our analysis and comments involve the oil and natural gas (the latter of which 
includes conventional and non-conventional gas, such as shale gas and coalbed methane), coal, 
electricity and renewable energy (with an emphasis on wind and solar energy) industries. The 
scope of the review covers lawsuits and arbitration cases, as well as several commercial disputes 
which have not yet been filed or which have not yet initiated. In the case of civil actions and 
arbitration cases, the review covers judicial rulings and judgments for first and second trials 
which become legally effective this year, as well as the cases applying the trial supervision 
procedures (including cases to revoke arbitral awards and cases concerning the non-recognition 
or enforcement of arbitral awards), and decisions and awards rendered by arbitration institutions 
during the current year, regardless of the time at which such cases were accepted.  The review also 
includes judicial actions and arbitration cases which have been filed or accepted (the decision, 
judgment or award in which is still pending) this year, as well as purely domestic cases and cases 
involving foreign elements. 

In addition, this Report will also conduct analyses of the development of certain energy 
industries in which  commercial disputes may potentially occur in  this year and the latest 
developments concerning the relevant laws, regulations, and ministerial rules or policies, while 
also giving a brief account and analysis of typical cases and hot-spot issues which have become 

∗     Translated by Hogan Lovells International LLP.
∗∗		 Head of Legal M&A, Asia & Australia for Siemens.
∗∗∗	Founding partner of Sunshine Law Firm, Director of ERE research center..

∗
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the focus of academia.  Finally, we’ll give an overall summary of commercial disputes involving 
the energy industry and the resolutions thereof on the basis of such accounts and analyses, and 
give an outlook on the future.

Chapter 1.  Oil and Natural Gas Industry

In the upstream conventional petroleum sector, national oil companies (“NOCs”) continue to hold 
a monopoly, and engage in partnerships with foreign oil companies by way of production sharing 
contracts pursuant to the People’s Republic of China Regulations on the Exploitation of Offshore 
Oil Resources in Collaboration with Foreign Parties and the People’s Republic of China Regulations 
on the Exploitation of Onshore Oil in Collaboration with Foreign Parties.  As for partnerships in 
relation to non-conventional oil and gas (including coalbed methane and shale gas), State-owned 
energy companies (including CNPC and CUCBM) also tend to enter into Sino-foreign partnerships 
based on the production sharing contract model.  Normally, according to China’s conflict of laws rules, 
such production sharing contracts (also known as oil contracts) must be governed by the laws of China, 
and disputes are generally resolved by the China International Economic and Trade Arbitration 
Commission (CIETAC) or the Beijing Arbitration Commission.  Due to the secrecy of arbitration 
and the relative lack of case data, academics’ studies of such arbitration cases are relatively few.

�(1)�The�Accident�of�ConocoPhillips�Bohai�Bay�Oil�Spill

Following the accident of ConocoPhillips China Inc. (“COPC”) Bohai Bay oil spill, neither the 
public nor academia had a perfectly clear picture of the legal relationship under the oil contract 
(or production sharing contract) between COPC and the China National Offshore Oil Corporation 
(“CNOOC”).  There were some who believed that the two parties had set up a joint venture 
company.  In actuality, under Chinese law, if a production sharing contract is signed between an 
NOC and a foreign oil company, the foreign company would only receive investment interests as 
a contracting party (and operator).  Under normal circumstances, the parties only establish a joint 
management committee (JMC) composed of representatives of both parties, rather than setting up 
a legal entity.  Of course, the foreign company is required to register a permanent office in China 
for the purpose of performing the contract; however, such office does not have legal person status.  
An accurate understanding of the legal relationship between the Chinese and foreign parties to a 
Sino-foreign oil contract is key to understanding the relevant dispute and legal issues involved in 
the ConocoPhillips Bohai Bay oil spill.

Following the oil leak of the COPC Penglai 19-3 oil field and several rounds of negotiations, 
an agreement was reached between China’s State Oceanic Administration, COPC and CNOOC 
in April 2012.  Under the agreement, COPC, as an operator, would pay 1.1 billion yuan as 
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compensation for marine ecological losses caused by the oil spill, and assume an additional 113 
million yuan as its social obligation to protect the Bohai Bay environment.  CNOOC, as COPC’s 
partner, would pay 480 million yuan as its social obligation to protect the Bohai Bay environment.   
The fines would be used for the ecological construction and environmental protection of Bohai 
Bay, the restoration of damaged marine habitats, monitoring the ecological impacts of the spill and 
so forth.

COPC was the operator of the relevant oil wells at the time of the spill, and CNOOC—
having a 51% stake in the block—was COPC’s partner.  Under the oil contract, if any act or non-
act on the part of an operator in relation to an oil spill constitutes gross negligence, then any 
compensatory obligation assumed by COPC in its capacity as the operator must be borne by COPC 
itself, rather than being charged to the joint account.  On the other hand, if gross negligence is not 
constituted, then compensation expenses may be put on the joint account under the oil contract 
and shared between COPC and CNOOC.  Currently, Chinese law is basically blank as to the 
difference between, and criteria for classifying, gross and general negligence.  As such, similar 
disputes will continue to be difficult to resolve in the future, while the amounts involved in such 
disputes tend to be enormous sums.  Due to the COPC incident, as well as the earlier BP Gulf of 
Mexico oil spill, we can expect in the future that when entering into production sharing contracts 
with the NOCs of the country where the resources are located, foreign oil companies will define 
in detail which actions and non-actions constitute gross negligence, so as to avoid increasing the 
uncertainty of risk and liability in regard to this issue.

As a continuation of the COPC incident, the State Oceanic Administration reported on its 
website in February 2013, that COPC had obtained the approval documents for the Penglai 19-3 
oil field’s overall development project and environmental impact report.  The State Oceanic 
Administration approved COPC’s gradual resumption of production and the relevant operations.  
The State Oceanic Administration’s report stated that following a series of rectifications, such as 
drainage, decompression, maintenance management and so forth, the Penglai 19-3 oil field has 
been returned to normal and meets the conditions for normal operation.  According to the State 
Oceanic Administration, during the Penglai 19-3 oil fields return to production, the State Oceanic 
Administration would continue deploying marine surveillance and law enforcement resources 
to strengthen the monitoring of the maritime space in question and onsite regulation.  The State 
Oceanic Administration additionally required that CNOOC’s head office continue to supervise and 
assist COPC in carrying out the recently approved Penglai 19-3 overall development plan, issuing 
the oil field environmental impact report and complying with oil and gas production standards, so 
as to ensure the oil field’s safe production.A

On 24 October 2012, the State Oceanic Administration issued a Response Approving 

A  PANG Lijing, “State Oceanic Administration Approves COCP’s Gradual Resumption of Operations”, Economic 
Observer, 20 February 2013, http://www.eeo.com.cn/2013/0220/240165.shtml
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the Rectifications to the Development and Production of the Penglai 19-3 Oil Field and the 
Adjustment of the Project’s Environmental Impact Report, yet did not make such Response 
public to the parties concerned or the general public.  On 16 February 2013, the State Oceanic 
Administration stated that following a series of rectifications made by COPC, the oil field had met 
the conditions for normal operations’and the State Oceanic Administration approved its gradual 
resumption of the relevant operations.

Upon learning that COPC was granted approval, the All-China Environment Federation 
requested on 14 May 2013 that the State Oceanic Administration make such approval documents 
public, as all as the documentation serving as the basis for such approval.  On 28 June 2013, 
the State Oceanic Administration issued a reply and made public the “Response Approving 
Resumption of Production”, as well as the environmental impact report made on the basis thereof 
(abridged edition).  The All-China Environment Federation, however, was of the opinion that 
the Response of Approval was not supported by an expert opinion, nor was a hearing carried 
out in accordance with law, and was therefore both procedurally and substantively unlawful 
and improper, and thus harmed the administrative and environmental protection efforts of the 
government and the rights and interests of the public.  After its demand that the State Oceanic 
Administration conduct an administrative review went nowhere, the All-China Environment 
Federation formally engaged an attorney to file an action against the State Oceanic Administration.  
On 2 August 2013, attorney WANG Haijun and attorney XU Hongliang of Shandong Deheng 
(Beijing) Law Firm were engaged by the All-China Environment Federation and the Shandong 
Dongying Hekou District Xinhu Township Guoju Village Committee, Dongying Shunhe Aquatic 
Product Co., Ltd., Dongying Xin Mariculture Co., Ltd., submitted an action to the Beijing No.1 
Intermediate Court against the State Oceanic Administration.  The claims filed by the All-China 
Environment Federation requested that the court issue a ruling confirming that the State Oceanic 
Administration’s decision approving COPC’s resumption of production was unlawful, and that it 
should retake specific administrative action in accordance with law.

The mariculture companies filed claims requesting that the court find the State Oceanic 
Administration’s failure to use the compensation received for Bohai’s ecological damage in a 
timely manner was unlawful, and infringed upon its lawful property rights.  The mariculture 
companies also requested that the court order the State Oceanic Administration to immediately 
put the “Bohai Environmental Compensation” as paid by COPC and CNOOC to use.  “The Bohai 
oil spill has caused enormous losses to the local mariculture and fishing industries.  At present, 
the output of local [aquaculture] farmers continues to decrease, and the quality of aquatic products 
is also falling.  However, the 1 billion in ecological compensation paid by COPC over two years 
ago has yet to be used for local ecological restoration or to compensate farmers.  Therefore, 
we have been engaged by the two mariculture companies and village committee in Dongying, 
Shandong to initiate an administrative action against the State Oceanic Administration,”  attorney 
WANG Haijun told reporters from Ynet.com.  “Upon learning of the news, the State Oceanic 
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Administration informed the local Shandong authorities, and the competent authorities of Dongying 
ultimately ‘persuaded’ the farmers to withdraw their lawsuit,” Mr. WANG further told reporters at 
Ynet.comA.  This Report has come to the conclusion that China’s marine environmental protection 
law is still far from perfect, and is in need of further improvement’in particular, the legislation’s 
definition of liability is not clear, with liability for compensation being too low to serve as an 
effective deterrent, while also lacking a mechanism for civil compensation.  However, it is China’s 
currently ubiquitous inadequacies in law enforcement and lack of judicial remedies which 
continues to be in the most need of improvement.

�(2)�Recent�Shale�Gas�Developments

In 2013, the Ministry of Land and Resources began conducting the second round of shale gas 
bidding.  During the bidding activities, the Ministry of Land and Resources required that the 
winning bidder make nine commitments and pay a performance bond.  We can reasonably infer 
that a contract was concluded between the Ministry of Land and Resources and the winning 
bidder, even though no written contract was signed.  Under China’s Property Law, mining rights 
created by way of bidding are considered usufructuary rights; however, it has still not been 
determined whether the contractual relationship between the State and the winning bidder is 
a civil or administrative contract.  Furthermore, the parties have also not specified the means 
through which any dispute involving this type of contract will be resolved.  One author of this 
Report concludes that when granting shale gas mining rights, the Ministry of Land and Resources 
should draft a contract template based on U.S. oil and gas leases or Sino-foreign oil contracts 
which will be signed by the government and the winning bidder.  Such contract should specify 
the scope and nature of the mining rights, the term of exploration rights, exploration obligations, 
the minimum obligatory workload, financial terms, environmental protection responsibilities and 
obligations, dispute resolution terms and other such essential terms, thereby giving consideration 
to the interests of the winning bidder and safeguarding national and public interests.  Based on the 
information provided by personnel from the Ministry of Land and Resources, foreign companies 
will be permitted to participate in the third round of shale gas bidding activities in the form of joint 
ventures.  However, it has yet to be seen what type of legal instrument will be signed between such 
joint venture and the Ministry of Land and Resources at the appointed time, as well as the means 
of dispute resolution under such instrument.  

�(3)�Coal�Bed�Methane

In 2013, the State Council promulgated its Opinion on Further Accelerating the Extraction 

A  LI Gang, “Aquaculture farmers file action against the State Oceanic Administration for leaving COCP 
compensation ‘unused’”, 08 August 2013, http://news.sohu.com/20130808/n383660029.shtml
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and Utilization of Coal Bed Methane (Coal Mine Gas) (State Council Opinion No. 93 of 2013; 
hereinafter referred to as “Opinion 93”).  Although initial policy framework has been formed 
for the development of China’s coal bed methane industry, there remains several old and new 
issues, including the potential exacerbation of mining right disputes, the persistence of disorderly 
exploitation and so forth.  The exploration and exploitation of coal is distinct from that of coal bed 
methane due to differences in the technical and scale requirements.  Therefore, the separation 
of coal mining rights from coal bed methane mining rights is the standard international practice 
when creating mining rights.  This not only conforms to the rules for resource exploration and 
exploitation, and the provisions of the Mineral Resources Law, it was also specified by the 
State Council when giving its official reply of approval for the establishment of China United 
Coalbed Methane Corporation in 1996.  As of the end of 2012, the area corresponding to all 
coal bed methane mining rights nationwide was approximately 50,200 square kilometers, while 
the overlapping of coal and coal bed methane mining rights has been reoccurring since 2010 
due to the lax enforcement of the “exploitation of coal bed methane before the exploitation of 
coal” principle and other such reasons; however, no systematic statistics have been made for 
the overlapping areas.  Following the release of Opinion 93, the State will formulate a series of 
encouragement and support policies which could raise investment income and returns from coal 
bed methane exploration and exploitation by a large margin; thus, coal companies which have 
come to know such benefits through their engagement in unlawful activities, such as encroaching 
or infringing upon coal bed methane mining rights or proven reserve assets, may feel an even 
greater impulse to engage in such unlawful activities as a result of such policies. If the Ministry of 
Land and Resources, or the provincial and/or municipal offices thereof, tolerate or indulge such 
activities during enforcement and coordination efforts, then it can be expected that overlapping 
coal bed methane mining rights and potentially further exacerbated mining right disputes become 
the main fetters restricting the development of the coal bed methane industry.A   

Case�1:�China�Leason�vs.�CUCBM

One of the noteworthy cases coming out of 2013 is the arbitration case between China Leason 
and CUCBM.  China United Coalbed Methane Co., Ltd. (“CUCBM”) is a large, State-owned firm 
specializing in the exploitation of coal bed methane within China.  China Leason Investment 
Group Co., Ltd. (hereinafter “China Leason”) is company listed on the Hong Kong Stock Exchange 
which engages in energy sector investment and operation management.  Its primary activities 
include natural gas liquefaction, product sales and the relevant engineering services.  In August 
2007, CUCBM and China Leason entered into a contract whereby it was agreed that CUCBM, 
as the seller, would supply China Leason with coal bed methane in two phases beginning in 

A  LI Liang, “Apprehension to Coal Bed Methane Opinion 93: Possible Exacerbation of Mining Right Disputes”, 
www.csgcn.com.cn, 4 April 2013, http://www.csgcn.com.cn/news/show-27636.html
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January 2008, with a trial supply quantity of 250,000 cubic meters/day, and a daily contract 
quantity of 500,000 square meters during the official supply term.   China Leason’s liquefied 
coal bed methane project in Qinshui was the largest liquefied coal bed methane project in China 
at the time, and was also a significant contributing factor for the implementation of the “National 
Demonstration Project for Southern Qinshui Basin Coal Bed Methane Vertical Well Development” 
that year, which was built by China Leason with an investment of RMB360 million.  Although it 
was agreed at the time that the gas supply would commence from January 2008, CUCBM did not 
begin supplying gas to China Leason until October 2009, which is the time that CUCBM’s gas 
supply equipment was finally finished and put into operation.  The supply of gas to China Leason 
experienced two interruptions after beginning in October 2009, with CUCBM suspending the 
supply of gas to China Leason once more during the Spring Festival of 2010.  CUCBM agreed, after 
much coordination, to resume the supply of gas in August 2011; however, since the quantity of gas 
supplied now averaged only 80,000 cubic meters/day, China Leason’s machinery was unable to 
carry out production in a normal manner.  China Leason subsequently demanded that the contract 
be terminated.  In November 2011, China Leason filed for arbitration with the Beijing Arbitration 
Commission, claiming that CUCBM failed to supply gas on time and in the agreed quantity as set 
forth under the contract, and demanded compensation for the resulted losses incurred by China 
Leason in the amount of RMB408 million.A

As reported at csgcn.com on 21 October 2013, China Leason announced that it had reached a 
settlement agreement with CUCBM concerning the CBM supply contract dispute, agreeing that the 
parties would resume the performance of the CBM supply contract, and conclude a supplementary 
agreement to amend the disputed terms under the CBM supply contract.  Under the agreement, the 
parties would strengthen their collaboration and jointly invest in the exploration and exploitation 
of the Shanxi Baibiguan area [and the Liaoning Shenbei area], in which China Leason would have 
an investment and profit share ratio of 70%.  Because CUCBM had already completed preliminary 
exploration work in the two areas, China Leason would compensate CUCBM in the amount of 
RMB30 million for such preliminary exploration work, which must be paid within 6 months of 
completing the procedures for the parties collaboration in terms of the exploration work and 
officially commencing the collaboration, with the contract for the collaboration to be concluded 
within two weeks of the date of the settlement agreement.  The agreement further stipulated that 
if China Leason decides not to proceed with the collaboration with respect to the exploration 
project, the relevant terms of the settlement agreement would automatically be terminated without 
any liability for a breach of contract.  China Leason indicated that although the dispute was still 
being adjudicated by the Beijing Arbitration Commission, the parties agreed that the settlement 
agreement would form the basis of the outcome of arbitration.  The parties also agreed, following 

A  “CUCBM Sued for Breach of Contract, China Leason Claiming Hundreds of Millions”, 31 January 2013, China 
Business News, http://www.ccarb.org/news_detail.php?VID=21945
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the conclusion of arbitration, not to take any further action against the other party with respect to 
the dispute or the CBM supply contract.A

Although a settlement was ultimately reached in the dispute between CUCBM and China 
Leason, the institutional drawbacks reflected by the case offer food for thought.  From its 
inception, CUCBM was inherently flawed as an institution.  In 1996, upon obtaining approval 
from the State Council, the former Ministry of Coal Industry, the Ministry of Geology and the 
Ministry of Petroleum jointly established CUCBM with an investment of RMB100 million, and 
was the first State designated company with the authority to collaborate with foreign parties in 
relation to coal bed methane exploration, development and production in China.  At the time, 
each of the aforementioned ministries had a 1/3 share in the company, so as to prevent any one 
party from having a dominant stake.  However, the three parties did not share the same goals 
in terms of development, thereby causing conflict of interests.  Since none of the parties played 
a dominant role in CUCBM, the equal split of equity interests eventually became an obstacle 
impeding CUCBM’s development.  In 1999, the former Ministry of Geology transferred the 
equal shareholding to China National Coal Group Corporation (“ChinaCoal”) and CNPC free of 
consideration, whereafter, ChinaCoal and CNPC each held half of the shares in CUCBM, thus 
continuing the pattern where no one party had a dominant stake in the company.  In November 
2011, CNPC withdrew its 50% shareholding, thereby causing CUCBM to become a wholly-
owned subsidiary of ChinaCoal; meanwhile, upon its withdrawal, CNPC took 50% of the coal bed 
methane blocks with it, encompassing an area of 20,000 square kilometers.  The proven reserves 
of such blocks covered 5 billion cubic meters, the vast majority of which are located in the Shanxi 
province.  In December 2010, ChinaCoal and CNOOC entered into a capital and share increase 
agreement, under which both parties would have a 50% stake and CNOOC would exercise 
operating and management rights.  Regarding the equal shareholding structure, ZHA Quanheng, 
former deputy director of the Exploration Department of the Ministry of Petroleum Industry once 
stated during an interview that “equal shareholding all too often results in decision-making 
difficulties; any actions taken by one party would be subject to the constraints from the other 
parties.”  It has been reported in the media that CUCBM has gone through shareholding structure 
changes for 5 times and management team changes for 8 times from its establishment until the 
present.  “Changes in shareholding mean a change in leadership—which means we eventually do 
not know with whom to coordinate, and then finally there is no one to be found.”  Clearly, CUCBM 
repeatedly underwent changes to its shareholding structure, the equal splitting of shares among 
shareholders can easily create deadlock, while the delegated management style is unreasonable.  
Clearly, the dispute in this case has surpassed a commercial dispute in the general sense, and 
reflects the institutional drawbacks of coal bed methane industry.

A  “China Leason reaches Settlement with CUCBM in CBM Supply Dispute”, 21 October 2013, http://www.csgcn.
com.cn/news/show-26623.html



— 163 —

Annual Review on Energy Commercial Dispute Resolution <<<

Data released by the media showed an overall lag in CUCBM’s coal bed methane exploration, 
development and construction work in 2012.   CUCBM’s fulfillment rate of its exploration 
investment plan for the first half of the year was roughly 22.37%; its fulfillment rate in relation 
to its development and construction investment plan was 16.56%, with coal bed methane output 
only fulfilling 35.66% of its production plan.  However, this pattern of equal share splitting is 
likely about to be broken.  Insiders have recently disclosed that CNOOC hopes to make a capital 
increase of around RMB2 billion to make its controlling stake in CUCBM rise to 70%, while 
ChinaCoal’s stake could be further diluted. 

Chapter 2. Coal Industry

In the case of the coal industry, this Report primarily focuses on commercial disputes between 
coal enterprises and those between coal enterprises and coal-fired plants. However, considering 
that China encourages the development of distributed energy systems, and because there already 
are resident and household photovoltaic power generation systems accessing to power grids and 
being involved in power trading, this Report will also include commercial disputes between 
natural persons within the scope of its review. As is well known, it is extremely commonplace 
for coal power plants to have diverse operations; however, this Report only concerns commercial 
disputes relating to the primary business activities of coal enterprises arising from the exploration, 
exploitation, production, operation and other activities involving coal; and those between power 
plants as a result of the purchasing of fuel for the generation of electricity, the sale of power 
and other such activities; and those between power transmission/supply companies, due to the 
transmission and sale of power and other such activities. It should be particularly noted that 
disputes arising from a coal purchase and sale contract between a coal-burning power plant and coal 
company primarily involve the main business activities of a coal company as opposed to the activities of 
a power plants. Therefore, we classify the disputes of this kind into ones between the  coal companies. 

2013 ended up being another troubled year for coal power companies.  During 2013, the 
abolition of the thermal coal price unification system, the full marketization of coal, increasing 
pressure from the mass and environmental protection groups, changes in energy structures, the 
impact of imported coal, the slow recovery of the national economy and other such factors caused 
the domestic demand for coal to further weaken and led to a downturn in prices.  Industry insiders 
have called 2013 a “purgatorial” year for coal companies.A  The problems existing between coal 
companies and coal-burning power plants previously covered up due to good earnings are now 
beginning to emerge, and are becoming a major contributor to commercial disputes between them 

A  Xinhuanet: Coal, Energy Keyword of 2013: “Coal-Power Mutual Protection” Bailout, Launch of Marketization, 
http://news.xinhuanet.com/energy/2013-12/30/c_125919805.htm, visited 2 Jan. 2014
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In addition, changes to national laws and policies, as well as the “coal-power mutual protection” 
protectionist measures set by local governments, have become another contributing factor to coal 
power commercial disputes due to their direct or indirect impact on the transactions between the 
parties to such disputes, and are therefore difficult to be resolved.

�(1)�Main�Characteristics�of�Coal�Power�Commercial�Disputes

I.  Disputes between State-owned coal companies, as well as those between State-owned coal 
companies and coal-burning power plants, are primarily resolved through conciliation and 
mediation, and very rarely resort to lawsuits or arbitration.  Because State-owned coal companies 
and power plants are all funded by the State, and the coal used for the generation of power in China 
accounts for 50% of all coal output, the parties enter into strategic partnerships which are long-
term, close-knit and mutually dependent.  When taking into account that many local governments 
encourage, and give guidance to, coal and power companies forming alliances, unions or adopting 
other such “mutually protective” policies, the parties are accustomed to resolving their disputes 
through autonomous conciliation  or with the coordination of superior competent authorities or 
government agencies, and very seldom resort to filing lawsuits or applying for arbitration.

II. Disputes tend to involve coal purchase and sale contracts or torts, while other types of 
disputes are relatively few.  Based on the lawsuits and arbitration cases currently available to 
the public, disputes mainly relate to coal purchase and sale contractual disputes between the 
transacting parties, as well as tortious disputes arising during the course of coal production (such 
as exploration and exploitation beyond the boundaries demarcated by the mining rights permit; 
collapse or damage caused to a third party’s building or structure as a result of coal exploitation 
and so forth), while other types of disputes are relatively few. 

III. Policy-related causes of disputes are many, making resolution and enforcement difficult.  
In recent years, due to China’s shutting down of small coal mines, certain provinces have 
implemented the policy of “State advances, the private sector retreats” in the coal industry.  In 
particular, due to the downturn of the coal market in the last two years, power plants have adopted 
corporate group systems with direct top-down control strategies and centralized fuel purchasing 
systems; thus, thermal coal may very well not originate from the coal miners in the same locality 
of the thermal power plants.  Some local governments have adopted rather strong protectionist 
practices in an effort to bail out the industry, such as the so-called “coal-power mutual 
protection” policy first introduced in Henan in May 2013 which took a strong, local protectionist 
stance followed by Shandong, Shanxi, Shaanxi, Anhui and other such coal-producing provinces 
.Under such policies, provinces would engage in price discrimination practices between local coal 
and coal from outside provinces, or limit the coal purchased from outside provinces by requiring 
local thermal power plants to purchase local coal on a priority basis, or control rail capacity so as 
to reduce the amount of coal imported from outside provinces, or even linking the quantity of local 
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coal purchased with power generation and distribution indices and other such direct or indirect 
measures limiting the import of coal from outside provinces and therefore creating a number of 
disputes in relation to coal purchase and sale contracts.   Judgments rendered by adjudicatory 
agencies with respect to the nature and validity of the civil acts of the parties concerned often 
are required to show an understanding of the relevant administrative regulations of the State, and 
also coordinate with the administrative policies and decisions of the State.  Furthermore, both the 
adjudication of cases and the enforcement of decisions face interference from local protectionism, 
thus, adjudication and enforcement of judgments can be rather difficult.

(2)�New�Laws,�Regulations�or�Normative�Documents�and�their�Impacts

On 29 June 2013, it was decided at the third session of the Standing Committee of the 12th 
National People’s Congress to amend the People’s Republic of China Coal Law.  The State Council 
subsequently issued a decision to repeal the Administrative Measures on Coal Production Permits 
formulated by the former State Economic and Trade Commission, and cancel coal production 
permits and qualifications to engage in coal-related business.  Under the old Coal Law, coal 
producers and traders were required to obtain a coal production permit and a coal operating 
permit, without which, producers and traders were prohibited from engaging in coal production 
or trading activities.  Pursuant to the Regulatory Measures for Coal Operations, neither of the two 
aforementioned permits could be assigned, sold or leased.

The cancellation of the permits is significant in at least three respects: (1) the degree of 
marketization of coal production and operations is much higher.  Prior to the amending of the Coal 
Law and repeal of the Administrative Measures on Coal Production Permits, coal producers were 
required to obtain a coal production permit before they could engage in coal production, while coal 
producers and operators were required to obtain a coal operating permit before engaging in coal-
related business activities.  Once the requirements to obtain such permits had been done away 
with, intervention by energy authorities in the production and business activities of coal producers 
and operators dropped, and the degree of marketization in relation to coal trading increased.  
(2) The cancellation of the permit requirements will result in the involvement of increasingly 
more companies in coal production and business activities, which, due to the increase in parties 
engaging in coal transactions, will lead to an inevitable increase in the number of commercial 
disputes involving coal.  Due to the diverse nature of the ownership systems of the parties engaging 
in coal transactions, the parties to a dispute will be compelled to adopt formal means of dispute 
resolution, thereby strengthening the degree of rule of law and regularity.  (3) The cancelling of 
coal operating permits will reduce the middlemen in coal transactions, and there will be fewer 
disputes than in the past resulting from the assigning, selling or leasing of coal operating permits, 
which will help to clean up the order of transactions on the coal market.

Even more important, is that in past judicial and arbitral practices, various local courts and 
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arbitration institutions had different understandings as to whether the validity of coal contracts 
between a buyer and coal producers or operators without the two permits violated mandatory 
provisions of an administrative nature or mandatory provisions affecting validity, therefore resulting 
in different judgments with respect to determining the validity of such contracts.  The cancellation 
of the requirements for the two permits helped to eliminate inconsistencies in judicial decisions.  
The appeal to the brokerage contract dispute between Inner Mongolia Zhong You Xin Xing Coal 
Distribution Co., Ltd. and Quangu (Beijing) Mining Investment Co., Ltd. (No.1 Intermediate 
Court Civil Final Instance No.6297 of 2013)A concerns such an issue.  The qualifications of a 
coal supplier to engage in coal-related business activities is not a matter concerning mandatory 
provisions affecting validity, thus, a coal purchase and sale contract should not be invalidated 
on such grounds.  Under the old Coal Law, coal traders were required to obtain a coal operating 
permit, without which, they could not engage in coal-related business activities.  In this case, the 
appellant Inner Mongolia Zhong You Xin Xing Coal Distribution Co., Ltd. filed separate claims 
with two basic-level People’s Courts in Shanxi requesting that a contract be deemed invalid on 
the grounds that two coal companies had not obtained coal operating permits.  Although both 
courts concluded that the two coal companies had violated that the provisions of the Coal Law and 
Regulatory Measures for Coal Operations concerning qualifications for coal business activities, this 
did not lead to the invalidation of the contract.  At second instance, the appellant claimed that the 
Judicial Interpretation on the Contract Law (II)B which distinguishes between mandatory provisions 
of an administrative nature and those affecting validity was promulgated and became effective at 
a date later than the term of performance of the two coal purchase and sale contracts, and should 
therefore not apply; moreover, the relevant contracts should be deemed invalid because the two 
coal companies were not qualified to engage in coal activities. The judgment of the second instance 
court did not address this issue.  Under Article 52 (5) of the Contract Law, contracts which violate 
the mandatory provisions of laws or regulations are invalid, while the Judicial Interpretation 
defines the so-called mandatory provisions as “mandatory provisions affecting validity”. The Coal 
Law, however, does not specifically stipulate that a coal purchase and sale contract concluded by 
parties without said coal permits is naturally invalid; rather, it only stipulates that such parties 
would be subject to administrative penalties.  Therefore, in terms of positive law and legal theory, 
such mandatory provisions should be deemed as “mandatory provisions of an administrative 
nature”. A judicial interpretation refers to a normative document formulated by the Supreme 
People’s Court in accordance with its legal authority with respect to the specific application of a 
legal issue and which has widespread judicial effect.  A judicial interpretation itself does not serve 

A  See Chinacourt.org for the original text of the judgment, http://www.chinacourt.org/paper/detail/2013/06/
id/1077785, visited 28 Dec. 2013

B  Interpretation of the Supreme People’s Court on Several Issues concerning the Application of the People’s Republic of 
China Contract Law (II) (Judicial Interpretation No. 5 of 2009; adopted on 9 Feb. 2009 at the 1462nd meeting of 
the Supreme People’s Court Judicial Council, implemented on 13 May 2009).
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a lawmaking function, but is merely an explanation of the meaning of existing legal provisions.  
Although the Judicial Interpretation on the Contract Law (II) came into force at date later than the 
term of performance of the contract at issue, it is an interpretation of Article 52, item (5) of the 
Contract Law—the invalidity of a contract due to its violation of “mandatory provisions affecting 
validity” is the inherent meaning of such provision, and does not violate the principal of non-
retroactivity of law. 

Another major change in 2013 was the deepening of thermal coal price reforms, and thermal 
coal price unification.  With respect to coal as an important resource product, its pricing  is 
increasingly based  on factors for market mechanism adjustment with the relationship between 
market supply and demand deciding the price of all coal types other than thermal coal, thereby 
creating the thermal coal dual-pricing system due to the price variance between so-called key 
thermal coal and market thermal coal.  On 20 December 2012, the General Office of the State 
Council promulgated its Guiding Opinion on Deeping Thermal Coal Market-Oriented Reforms 
(hereinafter the “Guiding Opinion”), under which it was decided to cancel key coal contracting, 
implement thermal coal price unification and advance coal market-orient reforms.  The main 
provisions of the Guiding Opinion include: (1) 1 core opinion, i.e., the cancellation of key 
thermal coal contracts, and the implementation of price unification for thermal coal; (2) 5 primary 
directives: (i) to create a new cohesive mechanism for the production and transport of thermal 
coal, and encourage the parties to enter into a long-term contract; (ii) strengthen the construction 
of the coal market, gradually foster and create a nationwide market for coal trading, and provide 
a sophisticated market carrier to implement thermal coal market-based reforms; (iii) improve the 
price linkage mechanism for thermal coal; (iv) advance market-oriented reforms for the transport 
of thermal coal; (v) advance market-oriented reforms for electric power, encourage coal-power 
joint ventures, strengthen mutual protections.  (3) 6 supporting measures: (i) formulate a response 
plan for thermal coal price variance and fluctuations; (ii) strengthen regulation of coal imports 
and exports, promote balance between supply and demand; (iii) strengthen the construction 
of emergency stockpiles of coal, improve supply assurance contingency plans; (iv) strengthen 
inspections of coal regulation and the performance of thermal coal contracts; (v) regulate the order 
of circulation, further sort out and cancel unreasonable charges; (vi) strengthen company credit 
systems, improve industry self-regulation.A 

Due to factors such as thermal coal dual-pricing, disconnection between coal production, 
transport and demand, price inversions between imported coal and domestic coalB, increases 

A China National Coal Association: 2013 Research Report on Development of China’s Coal Industry, China 
Economic Press, 1st Edition September 2013, pp. 134-135.

B  Taking 2012 as a sample, due to insufficient demand for coal internationally, international coal prices continue 
to drop, in addition to international shipping prices running low for a long period of time, a price inversion has 
occurred between domestic and imported coal.  The year-round overall average price for imported coal is lower 
than the price of domestic coal in regions such as Northeastern, Eastern, Southwest and Southern China.  See 
pages of the reference cited above for a comparison between domestic and international coal prices.
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in coal transport costs due to unreasonable charges and so forth, coal producers, suppliers, 
transporters, consumers and other parties, being either driven by interests or restricted by 
objective conditions (such as insufficient rail capacity and so forth), failed to perform their 
obligations under a coal purchase and sale contract, thus resulting in a large number of contractual 
disputes.  The implementation of the Guiding Opinion will harmonize and balance the interests of 
all parties, which may eliminate interest-driven defaults to a great extent, and prevent or reduce 
disputes relating to coal purchase and sale contracts. 

The development of coal futures trading in 2013 is worth paying attention to.  On 18 
May 2013, the State Council approved and forwarded the National Development and Reform 
Commission’s Circular on the Opinion concerning Major Work with respect to Deepening Reform of 
the Economic System in 2013 (State Council Circular No.20 of 2013), which expressly proposed to 
“advance the building of the futures market for coal, iron ore, oil and other staple commodities and 
treasury bonds.”  On 23 August, the China Securities Regulatory Commission officially announced 
approval for commodities exchanges to engage in the trading of steam coal futures, and which were 
publicly listed on 26 September.  This is in addition to the successful listing of coke coal futures 
in March of this year, as well as of coke futures on the Dalian Commodities Exchange in 2011.  
Presently, the array of coal futures products in China already includes coke, coke coal and steam 
coal futures.  The relevant data indicates that in 2012, China’s steam coal output and apparent 
consumption were 2.74 billion tons and 2.93 billion tons respectively, accounting for 75.1% and 
74.6% of coal.  Thus, coal futures trading has a major impact on the entire coal market.

Prior to the launch of steam coal futures trading, steam coal trading was primarily carried 
out by way of spot trading in the form of medium-to-long-term agreements, key contracts, the 
linkage of coal and power prices and other such means.  Due to drastic fluctuations in coal prices 
in recent years, it was quite difficult for suppliers and consumers to reach a consensus in terms 
of price, thus, both sides had no choice but to passively accept price volatility risks.  After the 
launch of steam coal futures trading, however, due to the numerous participants, monopolistic 
pricing will no longer occur.  In addition, pricing on coal futures markets can more truthfully 
reflect the state of supply and demand on the market, thereby serving as a price discovery function 
for coal and helping both suppliers and consumers reach a reasonable price.  Furthermore, both 
suppliers and consumers may use the spot and futures trading of coal as a hedging financial tool.  
The spot price discovery function of the steam coal futures market can procure that the supplier 
and consumer conclude a spot contract at a reasonable price, thereby avoiding, to a certain extent, 
drastic fluctuations in coal prices which can cause the conclusion of a contract to fall through or 
the breaching of the contract, which, in turn, reduces the occurrence of disputes.  However, on the 
other hand, since this is a new financial product, disputes would be inevitable.  
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(3)�Important�Issues�in�Judicial�Practices

This Report will discuss the three following major issues.  However, in terms of commercial 
contract disputes relating to coal-power, we will primarily focus on two issues: (i) issues 
concerning the validity of contract-based management involving State-owned mining companies; 
and (ii) issues concerning the validity of contracts for the assignment of mining rights which 
have not yet been approved.  As for coal exploitation activities, we will primarily discuss ways 
to identify the nature of disputes concerning coal exploitation and mining beyond the approved 
boundaries, and resolution of such disputes. 

1.�Concerning� the�Validity�of�Contract-Based�Management� involving�State-
Owned�Mining�Companies

This is an age-old issue. State-owned enterprises’ contracting for management is a means 
of operation adopted in the late 1980s for the purpose of invigorating State-owned industrial 
enterprises and transforming the operational mechanisms for such enterprises.  Contracting for 
the management of State-owned mining companies is relatively widespread.  In judicial practice, 
there are two completely different practices in regard to determining the validity of contract-based 
management involving State-owned mining companies: the doctrine of validity and the doctrine 
of invalidity.  The doctrine of validity maintains that the Interim Regulations on the Accountability 
System for State-Owned Industrial Enterprises Contracting for Operations as promulgated in 
1988 by the State Council affirms that contract-based management is a way of transforming an 
enterprise’s operating mechanism, and that although mining companies have much more strict 
managerial requirements in comparison to other industrial enterprises, the validity of a contract 
whereby a mining company undertakes the management of a business should not be refuted on 
such grounds.  The doctrine  of invalidity maintains that, although the Interim Regulations on the 
Accountability System for State-Owned Industrial Enterprises Contracting for Operations stipulates 
that an enterprise may contract for management operations, Article 15 of the State Council’s 
Administrative Measures on the Assignment of Exploration Rights and Mining Rights expressly 
provides that mining rights must not be assigned, through contract-based means, to a third party to 
carry out mining activities without authorization.  Article 38 of the Ministry and Land Resources’ 
Interim Provisions on the Administration of the Granting and Assigning of Mining Rights also 
stipulates that: “A holder of mining rights must not assign, through contract-based means, mining 
rights to a third party to engage in mining activities.”  Therefore, by concluding such contracts, the 
parties will have violated the provisions of administrative regulations, as well as Article 58 of the 
General Provisions of the Civil Law and Article 52 of the Contract Law, and should therefore be 
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deemed invalid.A

For the purpose of this Report, the term “contract-based management accountability system” 
as set out in the Interim Regulations on the Accountability System for State-Owned Industrial 
Enterprises Contracting for Operations refers to an operating contract between representatives of 
a State-owned enterprise operator (as the contractor) and the designated government authority 
(as the party awarding the contract), the main terms of which include undertaking responsibility 
for profits to be turned over to the State and for completing technological transformation.  The 
Ministry of Finance will return to the contractor 80% of the portion of taxes paid on any profits 
turned over to the State in excess of the amount specified in the contract.B  Thus, the meaning 
of “contracting” here is different from that in the State Council’s Administrative Measures on 
the Assignment of Exploration Rights and Mining Rights. If a coal company’s contract-based 
management falls under the scope of contract-based management under the Interim Regulations 
on the Accountability System for State-Owned Industrial Enterprises Contracting for Operations, 
and no formal or substantive changes have occurred to the subjects of the mining rights, the coal 
company is still the contractee and the contract should be valid; if a coal company with mining 
rights assigns, through contract-based means, its mining rights to a third party to carry out mining 
activities, the contract should be deemed invalid.  The reasons for this are (i) Article 3.2 of the 
Administrative Measures on the Assignment of Exploration Rights and Mining Rights only stipulates 
that an enterprise may only assign [mining rights] in the event of a merger, division, joint venture, 
sale of assets or other changes to its assets or property rights, provided that the assignment obtains 
approval in accordance with law.  If approval is obtained for the assignment, the assignment 
contract shall come into effect on the date approval is granted.  The Measures do not provide for, 
however, the contract-based assignment of mining rights.  Since the Measures stipulates that 
mining rights assignments satisfying the legal conditions are still subject to approval before taking 
effect, prohibited contract-based activities are naturally invalid.  (ii) Contractors may allocate 
exploited mineral products at their own discretion, while, aside from charging a fixed contracting 
fee, the party awarding the contract is no longer entitled to any rights thereto.  If material changes 
have occurred to the subject of the mining rights, then the contract, which is lawful in its form, will 
be deemed as being used to disguise an unlawful objective, and will therefore be deemed invalid 
for violating Article 52.3 of the Contract Law. 

A  Heilongjiang Higher People’s Court No.2 Research Group: Research Report on Several Issues concerning the 
Application of the Law during the Adjudication of Coal Disputes, http://www.hljcourt.gov.cn/public/detail.
php?id=414, visited 30 Dec. 2013.

B   See Articles 8 and 11 of the Interim Regulations on the Accountability System for State-Owned Industrial 
Enterprises Contracting for Operations
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2.� Concerning� the�Validity�of�Contracts� for� the�Assignment�of�Mining�Rights�
which�have�not�yet�been�Approved

There are two primary views in judicial practice concerning the validity of contracts for the 
assignment of coal mining rights which have not been approved: invalid and not yet legally 
effective.“Invalidity”maintains that the Mineral Resources Law defines the conditions for the 
assigning of mining rights, and expressly prohibits the resale of exploration and mining rights 
for profit; while the State Council’s Administrative Measures on the Assignment of Exploration 
Rights and Mining Rights provides that the assigning of mining rights is subject to approval from 
the relevant administrative authority, with the assignment contract coming into effect from the 
date on which approval is granted by such administrative authority.  Therefore, contracts which 
do not satisfy the conditions for assignment or which have not been approved by the relevant 
administrative authority shall be deemed invalid.  “Not legally effective” maintains that under 
the State Council’s Administrative Measures on the Assignment of Exploration Rights and Mining 
Rights, a mining rights assignment contract shall become effective as of the date on which 
approval is granted by the relevant administrative authority.  Any contact for which approval has 
not been granted by the administrative authority shall be deemed not legally effective, as opposed 
to being deemed invalid, as the view that an unapproved mining rights assignment contract should 
be deemed invalid would muddle the respective conditions applicable to a contract being invalid 
and those applicable to a contract not being effective.  A contract being deemed invalid under 
Article 52 of the Contract Law (i.e., it violates mandatory provisions) should relate to a violation of 
substantive provisions, while Article 44 of the Contract Law should apply for procedural violations 
(i.e., failure to carry out approval and registration procedures in accordance with the relevant 
regulations).  Under Article 9 of the Judicial Interpretation of the Contract Law (I), if the parties 
concerned still fail to carry out the approval procedures prior to the closing of the final arguments 
at first instance, the court shall determine the contract to have not taken effect, as opposed to 
being naturally invalid.

3.� Identifying�the�Nature�of�Disputes�concerning�Coal�Exploitation�and�Mining�
beyond�the�Approved�Boundaries,�and�the�Resolution�of�such�Disputes

Disputes concerning coal mining beyond approved boundaries generally arise from a neighboring 
coal mining company exceeding the scope of mining activities approved by the State, and 
exploiting the mining resources lawfully owned by another coal company.  The identifying of coal 
mining boundary disputes directly concerns the competent authority resolving the dispute and the 
application of the law, and there are three primary views in judicial practice: (1) First, a company 
engaging in mining activities beyond approved boundaries infringes on the State’s ownership 
over the mineral resources, as opposed to a mining rights dispute between two companies, and 
should therefore be subject to administrative supervision; (2) if the dispute between the parties 
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concerned is a dispute between mining companies over mining area, such dispute should be 
resolved between the parties through consultations pursuant to Article 49 of the Mining Resource 
Law; if consultations fail, such dispute will be resolved by the government; (3) if there is a dispute 
between the parties concerned with respect to the scope of the mining area, the government must 
first resolve the dispute concerning the boundaries of the mining area, and the proceedings for any 
civil case must be suspended until the government authorities issue an administrative decision on 
the matter.

Mining area disputes and disputes concerning mining beyond approved boundaries are two 
different kinds of disputes.  If the parties to the dispute hold mining permits which clearly define 
specific mining areas, and such areas do not crossover or overlap, there is no dispute between the 
parties concerning the mining area boundaries. The act of mining beyond approved borders itself 
is a tortious act between entities of equal standing, and should therefore be regulated under civil 
law.  However, if a dispute arises between the parties concerning the scope of the mining area, 
and the scope as stated by the mining permits issued by the relevant competent authorities is not 
clearly defined, the parties must first resolve the dispute over the scope of the mining area, and, 
pursuant to Article 150 of the Civil Procedure Law, the court must rule to suspend the proceedings 
for the dispute concerning mining beyond the approved boundaries; if a dispute between the 
parties concerning mining beyond approved boundaries does not involve a dispute over the scope 
of the mining area, the court should directly adjudicate the dispute as a tortious case.

Chapter 3. Electric Power Sector

There were two noteworthy ministerial regulatory documents in 2013, the first being the State 
Council’s decision on cancelling or exempting the relevant electric power licenses; the other being 
the regulations promulgated by the National Development and Reform Commission (“NDRC”) and 
National Energy Administration (“NEA”) on encouraging the development of distributed energy 
sources.

(1)Concerning� the�Cancellation�or�Exemption�of� the�Relevant�Electric�Power�
Licenses

As is well-known, under the Interim Measures on Pilot Projects for the Direct Purchase of 
Electricity from Power Companies by Power Users jointly promulgated by the former State 
Electricity Regulatory Commission and the NDRC, to be qualified to apply for a pilot project 
for the direct purchase of electricity, major users, power companies (including power plants 
with internal accounting systems) and power grid operators must be economic entities with legal 
person status, have an independent financial accounting system, and be capable of independently 
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assuming civil liability.  Major users must comply with State industrial policies, have relatively 
stable power loads, low energy consumption per unit of output and low pollution emissions.A  Power 
companies must comply with State industrial policies, be connected to a grid, and, in principle, 
either be a thermal power company (including nuclear power) with an installed capacity of 600MW 
or more and a single unit capacity of 300MW or more; or a hydroelectric power company with an 
installed capacity of 200MW or more or a single unit capacity of 100MW or more; thus regions and 
companies eligible to participate in such pilot programs were rather limited.  On 15 June 2013, 
the State Council issued another directory of items for which administrative-level examination 
and approval would be cancelled or delegated to lower levels, among which included examination 
and approval for pilot projects for the direct purchasing of power by electricity users from power 
companies.  This means that users, power companies and power grid operators may independently 
negotiate among one another as to whether or not to adopt the direct power purchasing model, and 
are no longer subject to prior permission from the government. 

The direct purchasing of power by major users was a goal set under China’s electric power 
system reform program of 2002, and was seen as a breakthrough in deepening electric power 
reforms and breaking up monopolies.  The cancellation of administrative permission for the direct 
purchase of electricity will facilitate and encourage users and power companies to use the direct 
purchase business model even more.  The direct purchase business model includes contractual 
relationships between users and power companies with respect to the quantity of power sold or 
purchased, and contractual relationships whereby a power company and a user jointly engage a 
power grid operator to provide power transmission services.  Since the power grid operator only 
provides transmission services and charges fees for such services, its interests under a traditional 
electricity purchase and sale model are bound to be eroded to a certain extent; thus, new types of 
electric power commercial disputes are likely to arise over a power grid operator’s refusal to enter 
into an Entrusted Transmission Services Contract or due to its performance of such contract.

(2)�Resolution�of�Power�Supply�Contract�Disputes

In reality, the majority of power supply transactions continue to occur between local power supply 
enterprises  and users, as such, this is also the primary field  in which commercial disputes occur.  
In particular, we find the procedural issues demonstrated in the following case to be noteworthy.  
In a dispute over electricity fees between Zhejiang Fuyang Power Supply Bureau and Fuyang 
Yongxing Paper Factory (Hang Fu Xin Mediation Confirmation No.4 of 2013), the two applicants 
(i.e., Zhejiang Fuyang Power Supply Bureau and Fuyang Yongxing Paper Factory) had entered into 

A  Under the Circular on Issues concerning the Improvement of Pilot Projects for Direct Transactions between Electricity 
Users and Power Companies (Power Regulatory Market No. 20 of 2009), promulgated by the former State 
Electricity Regulatory Commission, the NDRC and the former Bureau of Energy on 26 June 2009, the major 
users allowed to participate in the pilot programs were tentatively defined as large, industrial users who comply 
with State industrial policies and use electricity at a voltage class of 110 kilovolts (66 kv) or higher.
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a Power Supply Contract from which a dispute over the settlement of electricity fees subsequently 
arose. Following mediation on 30 January 2013 by the Fuyang City Xindeng County People’s 
Mediation Committee, the parties entered into a mediation agreement, under which Fuyang Paper 
Factory was to pay Fuyang Power Supply Bureau electricity fees in the amount of RMB52223, and 
pay liquidated damages until such time that the aforementioned electricity fees are paid in full (the 
amount in arrears for that year was calculated at a daily rate of 2‰ of the total amount in arrears, 
with the amount in arrears beyond the calendar year calculated at a daily rate of 3‰ of the total 
amount in arrears).  Such payments were to be made in full within the prescribed time.  The parties 
signed and sealed the Mediation Agreement, and, on the same day, jointly filed with the Zhenjiang 
Province Fuyang People’s Court to confirm the validity of the agreement.  Following adjudication, 
the court rendered a civil ruling in accordance with law confirming the Mediation Agreement to 
be valid.  This case is an example of a judicial confirmation of a mediation agreement arising 
from a power supply contract dispute, and a case to which the special procedures specified in the 
amended Civil Procedure Law are applicable.  Although the amount involved is not large, it is 
representative in that it incorporates a diversified resolution mechanism by linking independent 
resolution between the parties together with judicial recognition.

The point of contention in disputes between electricity users and suppliers with respect to 
the settlement of electricity fees under a power supply contract is often not the application of the 
law, but rather a determination of billing charges.  Because electric energy metering is highly 
technical, and since such disputes are extremely commonplace, it can be rather costly to resolve 
such disputes by way of litigation or arbitration.  Therefore, it has become a better practice 
to resolve such disputes by means other than litigation or arbitration; i.e., the oft-mentioned 
alternative dispute resolution (ADR) method.  In general terms, ADR refers to dispute resolution 
methods beyond litigation and arbitration.  In this case, the mediation between the parties was 
either an extra-judicial or extra-arbitral dispute resolution method, the primary differences 
between the two types of mediation being: 1) the mediating bodies are different.  In the case of 
the former, mediation is presided over by a People’s Mediation Committee—an organization 
within the general population established in accordance with the People’s Mediation Law; in 
the case of the latter, mediation is carried out with the support of a court or arbitration tribunal 
during the case acceptance process.  2) the validity of the mediation agreement is different.  In 
the case of a mediation agreement under the former, if the validity of the agreement is confirmed 
by a court upon the joint application of the parties, yet one party refuses to perform, or fails to 
fully perform, the terms of such agreement, the other party may petition the court for enforcement 
(i.e., it may petition the court to enforce the terms of the mediation agreement rendered by the 
People’s Mediation Committee); A in the case of a mediation agreement under the latter, if one 
party repudiates the agreement prior to the service of the written mediation statement (or prior to 

A   Article 33 of the People’s Mediation Law.



— 175 —

Annual Review on Energy Commercial Dispute Resolution <<<

signing in confirmation of receipt thereof), the court or arbitration tribunal must render a judgment 
or ruling in a timely mannerA, and the parties must resolve their original dispute through litigation 
or arbitration.

If petitioning the court to confirm an arbitration agreement, the parties must satisfy the 
following conditions: 1) the agreement must be a mediation agreement rendered by a People’s 
Mediation Committee pursuant to the PRC People’s Mediation Law; applications for judicial 
confirmation of mediation agreements rendered by an individual or organization not established 
in accordance with the PRC People’s Mediation Law are currently not permittedB; (2) petitions 
must be filed by the parties jointly; (3) petitions must be filed within 30 days of the effective date 
of the mediation agreement; (4) the court being petitioned must be a basic-level court having 
jurisdiction over the place where the organization which issued the mediation agreement (i.e., the 
People’s Mediation Committee) is located.  We’d also like to point out that due to the vast number 
of People’s Mediation Committees, and the local factors such committees have in common with 
the parties, the conflict between the parties can be effectively diffused, and their dispute resolved.  
Mediation agreements confirmed valid by a judiciary body are directly enforceable, and therefore 
help to relieve the pressure on the courts and arbitration institutions, while lowering costs 
associated with dispute resolution.

(3)Distributed�Generation�Issues

The Interim Measures on the Administration of Distributed Generation promulgated by the NDRC 
on 18 July 2013, and the Interim Measures on the Administration of Distributed Photovoltaic Power 
Generation subsequently promulgated by the National Energy Administration on 18 November, 
encouraged enterprises, specialized energy service companies, as well as power users (including 
individuals and households), to invest in, construct and operate distributed power generation 
projects, and exempted such parties from the requirement to be licensed for power generation activities.

Distributed power generation projects include: (1) small hydroelectric stations with a gross 
installed capacity of 50MW or less; (2) wind, solar, biomass, ocean, geothermal and other new 
energy generation of various voltage classes accessing distribution networks; (3) power generation 
through the comprehensive utilization of resources, such as waste-to-energy power generation 
other than through direct coal combustion, power generation through multiple, complementary 
energy sources, power generation through excess heat, pressure and gas, generation through coal 
mine gas and so forth; (4) coal bed methane power generation with a gross installed capacity of 
50MW or less; (5) natural gas-based combined cooling, heat and power with a comprehensive 
energy utilization efficiency higher than 70% and local power consumption.  By encouraging the 
development of distributed generation, and exempting the parties undertaking such projects from 

A  Article 99 of the Civil Procedure Law, Article 52 of the Arbitration Law.
B   Article 194 of the Civil Procedure Law.
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the requirement to be licensed for power generation activities, the number and types of power 
generation entities will become much more abundant.  In addition, due to the different economic, 
technical and safety features between distributed generation and traditional centralized generation, 
disputes will also arise between the entities undertaking distributed generation projects and local 
power grid operators as a result of power grid connection agreements, power purchase and sale 
agreements and so forth. 

Chapter 4. Renewable Energy

The Renewable Energy Law was passed in February 2005 by the Standing Committee of the 10th 
National People’s Congress, and amended in December 2009.  The NDRC, Ministry of Finance 
and National Energy Administration have formulated more than 20 supporting regulations and 
policies, such as the Administrative Provisions on the Generation of Electricity with Renewable 
Energy Sources, the Trial Measures on the Administration of Feed-in Tariffs and Cost Allocation 
for Renewable Energy Sources, the Interim Measures on the Administration of Additional Subsidies 
for Renewable Energy Tariffs and so forth; the former State Electricity Regulatory Commission 
formulated the Regulatory Measures on the Purchasing of Electricity from Renewable Sources at 
Full Price by Power Grid Enterprises, and the Ministry of Housing and Urban-Rural Development 
formulated a system of standards for renewable energy in construction.  In recent years, various 
regions have formulated local regulations to ensure the development of renewable energy.  Gansu, 
Jiangsu, Inner Mongolia, Hebei, Zhejiang and other regions have introduced specific regulations.  
In 2013, the law enforcement inspection group of the Standing Committee of the National People’s 
Congress conducted an investigation of the implementation of the Renewable Energy Law and 
prepared a report announcing the results of the investigation.A  It can be said that renewable 
energy laws have become relatively systematic, yet, there are still certain institutional deficiencies.

(1)�Renewable�Portfolio�Standards�or�RPS

The report on the implementation of the People’s Republic of China Renewable Energy Law brought 
up the issue concerning the implementation of China’s system ensuring that electricity generated 
with renewable energy sources is purchased at full price.  The report stated that: “The system 
ensuring that electricity generated with renewable energy sources is purchased at full price is 
an important system under the Renewable Energy Law, yet such system has yet to be effectively 
implemented.  Currently, wind power, photovoltaic power and hydropower all have transmission 

A  See the report of the law enforcement group of the Standing Committee of the National People’s Congress 
concerning the implementation of the PRC Renewable Energy Law, the 4th Conference of the 12th NPC Standing 
Committee on 26 August 2013, by CHEN Changzhi, Vice-Chairman of the NPC Standing Committee.
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and consumption-related issues.  Wind curtailment was the most serious, with a rate of around 
17% of actual electric energy production upon reaching 20 billion kWh in 2012.  This was 
particularly serious in wind power resource-rich northern China, which saw a sharp decline in the 
number of average wind power utilization hours, which dropped from 1941 hours in 2010 in the 
Jilin province to 1420 hours in 2012, while the percentage of wind power rationing in some areas 
surpassed 40%, thus posing difficulties for business operations.”  The report also stated that the 
law clearly calls for “the formulation of specific measures regarding priority dispatch for power 
grid companies and ensuring that electricity generated with renewable energy sources is purchased 
at full price.”  However, such measures have yet to be introduced.  Oversight by power regulators 
is weak with respect to power grid companies failing to purchase electricity in accordance with 
regulations.   Interest-based relationships between regions and between companies have also 
constrained the implementation of the system ensuring that electricity generated with renewable 
energy sources is purchased at full price.  The report ultimately urges the relevant ministries of the 
State Council to formulate specific measures for such system as soon as possible.

It is widely known that the system ensuring that electricity generated with renewable energy 
sources is purchased at full price was designed for the purpose of providing assurances for 
China’s renewable energy grid integration; however, based on the practices of the wind power 
industry this year alone, one can see that the system lacks detailed and specific requirements 
and regulations since the Administrative Measures on Renewable Portfolio Standards have never 
been released; thus, such system has never truly played the role originally envisaged for it.  The 
lack of an adequate regulatory mechanism for the electric power market has also obstructed 
the implementation of such system.  Although the State Electricity Regulatory Commission 
promulgated the Regulatory Measures on the Purchasing of Electricity from Renewable Sources 
at Full Price by Power Grid Enterprises in 2007, which set out detailed provisions with respect 
to the regulation of wind power feed-in, a lack of oversight during the course of implementation 
still persists due to NEA and power grid enterprises being peer institutions.  As such, it is 
quite difficult for power grid enterprises to implement effective regulation.  Under the relevant 
regulations, provincial-level power grid enterprises are obligated to submit monthly reports to 
electric power regulators concerning power generation with renewable energy sources during the 
previous month (such as information on electric power production, on-grid energy, electricity 
prices, additional receipts and disbursements in relation to electricity prices and so forth).  
However, some companies did not perform their obligations in accordance with such regulationsA, 
by failing to disclose such information on time or in full.  Such inadequate oversight clearly makes 
it difficult to ensure the effective implementation of the system ensuring that electricity generated 
with renewable energy sources is purchased at full price. 

A  HUANG Jiannan, “A Study on China’s Renewable Energy Grid Laws,” China Electric Power Education, 2010, 
(S2)
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To address the above issues, this Report recommends that the relevant authorities improve 
the procedural design for the “principle of priority access to new energy sources”, and drive the 
development of the wind power industry from the source. As a market access system, the new 
energy priority access principle is a procedural right granted to developers of new energy sources 
(such as wind power) by law, and constitutes one of the core regulations of “feed-in laws,A” which 
have seen widespread use in the EU and the United States (one example of which is Germany’s 
1991 Stromeinspeisungsgesetz [Law on feeding electricity from renewable resources into the public 
grid], which compels power grid operators to purchase all wind power produced by wind power 
operators on a priority basis). This principle is reflected by several Chinese laws and regulations, 
and has already become a general principle under China’s energy laws. Article 4 of the Renewable 
Energy Law mentions that “the State will designate the development and use of renewable energy 
as a priority field for energy development”; while the Regulatory Measures on the Purchasing of 
Electricity from Renewable Sources at Full Price by Power Grid Enterprises stipulates that “feed-
in renewable energy generation projects include hydropower generation, wind power generation, 
biomass power generation, solar power generation, ocean power generation and geothermal power 
generation.” However, the procedural design of this principle is far from perfect, as it neither 
specifies the administrative bodies exercising access permission, nor stipulates technical standards 
for access to new energy sources. There are also issues in terms of profit compensation and the 
construction of public power grids. Thus, we suggest creating clear-cut legislation which specifies 
the administrative bodies exercising priority access, and lays down specific legal procedures, 
including application, verification, review and other procedures which would make it easier for the 
relevant enterprises to pursue civil and administrative liability.B

(2)�Legal�Risks�concerning�the�Overseas�Expansion�of�Wind�Power�Enterprises

With the continual drop in demand on China’s domestic wind power market, overseas 
expansion is becoming an important way for an increasing number of wind power enterprises to 
digest capacity. Since 2011, Chinese wind power enterprises have been rapidly opening up the 
international market, and boosting overseas investment. The Jan. -June 2013 Statistical Report 
on Chinese Installed Wind Power Capacity indicates that there were five Chinese companies 
exporting wind turbines overseas in 2013, with 139 units shipped, and having a capacity of 
274MW—an increase of 37% over the previous year. However, the building of mechanisms for 
preventing against legal risks during the course of overseas expansion has drawn the attention of 
an increasing number of law experts. The 2013 annual conference of the Energy Law Academy of 
China Law Society held a special session specifically aimed at addressing legal risk prevention 

A  GONG Xiangqian, "Discussing Priority Access to New Energy Sources", China Energy Law Study Report, 2012 
(10)

B   CHE Jiamei, “Legal Issues in China’s Wind Power Industry and Recommended Solutions”, 24 December 2013.
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and control with respect to the overseas expansion of energy companies, where various views on 
this issue were exchanged in detail. 

Since the establishment of the WTO, two of the four international energy disputes involved 
China and the United States, both of which concerned the wind power industry and involved 
“anti-dumping” and “anti-subsidy” issues. Yet, these disputes have yet to die down. Moreover, 
Australia has released a preliminary ruling in its anti-dumping investigation against Chinese wind 
towers. The Australian Anti-Dumping Commission released a preliminary ruling on 6 December 
2013 concerning an anti-dumping incident. Under the ruling, beginning on 6 December 2013, 
the products at issue as exported by Taisheng Wind Power Company to Australia for domestic 
consumption will be subject to a temporary anti-dumping tax at a rate of 16.2%. An increasing 
number of similar cases have created a series of legal barriers to the internationalization of China’s 
wind power enterprises, the root of the problem being attributable to the immaturity of the relevant 
legal safeguards. China is often defenseless in the face of the anti-dumping and anti-subsidy 
measures of other countries against China’s wind industry products, thus the State’s supporting 
of the wind power industry cannot be blamed. However, the means of responding to such 
international resistance is an issue which truly cannot be ignored by legal theory and practice. 

In regard to the above issue, we recommend that Chinese enterprises create a legal risk 
prevention mechanism for overseas expansion. First, such mechanism is imperative for Chinese 
enterprises to expand overseas markets for wind power products. Second, wind power enterprises 
expanding to overseas must themselves carefully examine the relevant foreign laws, policies and 
measures concerning this sector, and do their utmost to avoid violating the laws of other countries 
and falling into “legal traps” designed by others. Third, it is necessary for the State and the 
government to provide wind power enterprises expanding overseas with a relatively sound system 
of legal policies for overseas investment, which specifically addresses means of supporting such 
enterprises when expanding overseas. Fourth, we need to place high value on fostering professional 
service teams engaging in services in this sector; i.e., foster international legal professionals 
engaging in the wind power sector who not only have a good command of energy laws, but are also 
familiar with the application of the principles of international trade laws, thereby giving effective 
counsel with respect to resolving legal disputes concerning China’s wind power industry.A

(3)�Environmental�Protection�Issues�during�the�Construction�of�Wind�Power�Plants

In recent years, environmental issues have loomed large in the wake of the continual 
expansion of the construction scale of China’s wind farms. These include noise and light issues 
during the operation of wind turbines, wind farms built along bird migration routes impacting 
birds, wind farm construction damaging vegetation to different degrees, while wind turbines may 

A   See above.
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affect cultivated land or vegetation due to oil leaks during operation and so forth.  Yet, China’s 
laws and regulations concerning wind power do not provide for liability for environmental damage, 
nor do they provide any remedial approaches therefor.  Article 5 of the Electric Power Law 
stipulates that “electric power construction, production, supply and use must be environmentally 
friendly, with new technology adopted to reduce harmful emissions and prevent pollution and 
other public hazards.”  However, the Law contains no legal liabilities corresponding to violations 
of such provision, making it difficult to effectively curb environmental damage during the course 
of developing new energy sources. Chapter 3 (“Environmental Protection”) of the Interim Measures 
on the Administration of Construction Land and Environmental Protection for Wind Farm Projects 
also only provides for the approval requirements for wind farm construction projects, while failing 
to specify legal liabilities for violating such requirements or damaging the environment. Thus, it 
can be seen that China’s wind power legal system does not contain complete provisions concerning 
environmental protection.

In order to minimize ecological and environmental damage during the development and 
construction of wind power famrs, it is necessary to add compensation mechanisms and remedial 
measures to the relevant legislation. We can probably take inspiration from French practices, 
which take into account the fact that the development of wind power will cause numerous wind 
power equipment to be built in the countryside, thereby affecting environmental aesthetics, 
and creating noise, all of which will be unacceptable to the public. Because of this, both the 
2005 Energy Law and Grenelle2 required that the construction of wind farms must be carried 
out within designated areas, and will be subject to a rigorous approval procedure.A Although 
the relevant policies of China have touched upon this issue (the 12th Five Year Plan Renewable 
Energy Development, for example, stipulates “the development and layout of wind power must 
be strengthened and harmonized with natural conservation areas, scenic attractions and natural 
landscapes, and measures must be taken to prevent noise pollution and impacts on birds and 
landscapes.”), this notion has not been incorporated into the legal sphere to make it legally binding.

Therefore, our recommendation is that China specifies this point at the legal level, such 
as adding specific environmental requirements to the Electric Power Law and the Renewable 
Energy Law with which the construction of wind farms must comply, and providing for a 
compensation mechanism and remedial measures in relation to environmental damage. Second, 
such requirements should be further refined during the actual implementation. To this end, the 
following provisions could be added to the Interim Measures on the Administration of Construction 
Land and Environmental Protection for Wind Farm Projects: liability for environmental pollution 
caused by wind farm construction either in violation of regulations or without having obtained 
approval, remedial measures for the victims of environmental damages which causes personal 

A  LUO Guoqiang, YE Quan, ZHENG Yu, “France’s New Energy Laws and Policies, and their Inspiration for 
China” [J] Tianfu New Idea, 2011 (2)
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harm or property damage, coping mechanisms and remedial measures of the relevant authorities 
and so forth. The adoption of such provisions would ensure a full range of ecological and environmental 
protection throughout each stage of wind farm construction, thereby mitigating environmental damage.A

(4)�Solar�Photovoltaic�Products

In 2013, China and the EU reached an agreement concerning the “anti-dumping” investigation 
against the photovoltaic products which China had exported to the EU, allowing the dust to 
finally settle. However, the Several Opinions of the State Council on Promoting the Healthy 
Development of the Photovoltaic Industry (hereinafter, the “8 Provisions”) issued by the General 
Office of the State Council earlier that year aimed to serve as the basic foothold to promote 
the sustainable development of the photovoltaic industry in terms of expanding the domestic 
market, raising the level of technology, accelerating industry upgrades and so forth (source: 
HE Bo: “China’s Photovoltaic Industry should Follow Germany’s Example”, 30 July 2013, 
China Economic Herald). Numerous industry insiders believe that the unveiling of this policy 
will relieve the overdependence of China’s photovoltaic industry on foreign markets, while also 
speeding up China’s use of its home photovoltaic market. MENG Xiangan, vice president of the 
China Renewable Energy Society, told the China Economic Herald that “the brightest spot of the 
’8 Provisions’ is that it calls for China’s annual installed capacity for new photovoltaic power 
generation to reach 10,000MW between 2013 and 2015, and for the gross installed capacity to 
surpass 35,000MW by 2015. If the 35,000MW goal is achieved, China will surpass Germany as 
having the world’s largest demand for photovoltaic power. The ’8 Provisions’ help us to pinpoint 
the future direction of photovoltaic development—and to develop the domestic market, in particular, 
the development of the distributed photovoltaic industry and ground photovoltaic power plants, 
while also consolidating and opening up emerging international markets.”

In addition to photovoltaic products, solar heating products (such as solar water heaters) are 
another major type of solar energy product.  There are currently one million households in the 
United States using solar heating, with another 250,000 households using passive solar heating.B  
Due to the rising awareness among the Chinese in regard to the use of solar power, the growing 
consumer groups for solar energy products, it is necessary to further expand the domestic market.  
However, the development of the solar water heater industry in China has encountered rather large 
systematic obstacles.  For example, the conditions for installing solar equipment—equipment 
needs to installed on buildings and building space is to be used to receive sunlight.  Solar water 
heaters generally need to be installed on building rooftops, thus, in objective terms, they not 
only need to be firmly installed in a suitable place, but the appropriate drainage conditions are 

A  CHU Jiamei, “Legal Issues in China’s Wind Power Industry and Recommended Solutions”, 24 December 2013.
B  WANG Zhiwei, “A Study on Legal Issues concerning the Development and Use of Solar Energy”, [D] Beijing: 

Minzu University of China, 2010
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also required.  Yet, when looking at the current form of buildings, most building developers and 
managers do not give adequate consideration to spaces to be used for solar energy, and do not 
incorporate the demand for solar energy use into the function of the buildings, thereby presenting 
certain obstacles for future solar energy installations.  In addition, solar energy installations also 
present certain paradoxes to the “well-groomed” appearance of cities and urban areas. 

As time progresses, the energy-efficient and economic advantages of solar water heaters are 
attracting an increasing number of people.  However, because property companies tend to pay 
more attention to a building’s water-proofing and safety and aesthetic issues, disputes between 
property owners and property companies concerning solar energy installations are beginning to 
arise. The “first solar energy case” A in August 2005 was representative of this, and the property 
owner ultimately won the suit.  According to professor ZHU Dunzhi, “this was without doubt 
earthshattering for solar energy use in Beijing, and will have an enormous effect on advancing the 
use of solar water heaters in residential communities.”

HUANG Ming, representative of the National People’s Congress, advocate of the Renewable 
Energy Law and chairman of Himin Solar Corporation believes that there are dozens of lawsuits 
each year between property owners and property companies concerning the installation of solar 
water heaters, yet, the property owners tend to lose such suits.  Due to the provision in the 
Renewable Energy Law stating “unless the parties agree otherwise”, property companies tend to 
treat solar power installations as “private and arbitrary construction.”  LUO Zhentao, director of 
the specialized committed for solar energy of the China Energy Conservation Association, has 
pointed out, that as of the end of 2007, more than 65% of residential communities in more than 
70% of large and mid-sized cities have been partially or completely prohibited from installing 
solar water heaters.  This is clearly inconsistent with national policy encouraging the reasonable 
personal use of solar energy.B 

Chapter 5 Environmental Pollution in the Energy Sectors

Environmental pollution continued to plague the energy industry in 2013.  Some cases of 
environmental pollution even escalated into “mass events”.  Traditionally, disputes resulting 
from environmental pollution in China were resolved through the government’s administrative 
measures. The effect of such measures, however, has been very limited-due in large part to a 
variety of factors (including human factors, as well as procedural and political factors).  In a 
market economy, the legal process proves to be a more procedurally fair, effective and reliable 
mechanism for the resolution of such disputes. As suggested by Professor WANG Canfa, we’ve 

A   “Property Owner wins ‘First Solar Energy Case’”, 26 October 2005, Beijing SoFun.com, http://beijing.qianlong.
com/3825/2005/10/25/1640@2856323.htm

B    LI Qing, “Legal Issues in China’s Solar Energy Industry and Recommended Solutions”, 24 December 2013
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placed too much emphasis on the role of administrative measures in the past, and too little on the 
role of the legal system.  In other words, if our courts do not enforce or apply an effective law, the 
public would assume, justifiably, that such law is of little use. In recent years, cases involving 
environmental disputes that came before our courts have increased at an annual rate of 25%.  
Tribunals aimed specifically at dealing with environment-related cases have begun to emerge 
in some places, including Kunming, Guiyang, Wuxi and Shenyang.  Certain members of the 
National People’s Congress have also petitioned the Supreme Court to issue a circular requiring 
the establishment of more environmental tribunals, so that more environment-related cases may 
be accepted by courts where the environmental law may be applied, thus giving the law more 
significance and credibility.A

At present, litigation arising from environment-related disputes faces several problems; if 
a plaintiff does successfully get a court to accept its case, the chance of winning only stands at 
approximately 30%.  To improve China’s environmental conditions, it is recommended that the 
Chinese government set up special environmental tribunals across the nation, formulate fair and 
reasonable procedural rules, evidence rules and rules to determine damage in environmental 
litigation, allow victims of environmental pollution to seek adequate and effective relief (e.g. 
damages or injunctions) by filing civil actions against businesses causing the pollution; permit 
victims and environmental groups to take to filing administrative actions against government 
agencies in respect of their inaction or improper conduct, or any regulations or practices that they 
enact.  After all, who would have greater incentive to expose businesses causing pollution and 
safeguard their own rights than victims of pollution themselves?  The effect [of such a mechanism] 
would be a thousand times greater than enforcement measures taken by environmental regulators, 
due to limitations of manpower, resources and awareness.  This is the only way to seek justice 
for environmental causes and condemn and punish pollution activities.  Besides, if victims of 
environmental pollution can effectively solve their problems by taking their cases to courts, they 
will not resort to violence to defend their legitimate rights, which would prevent environmental 
disputes from escalating into violence and mass events. 

What follows is an analysis of the question of standing in environmental litigation and 
examples of past cases:

(1)�The�Plaintiff’s�Standing�in�Environmental�Public�Interest�Litigation

Environmental Public Interest Litigation (PIL), as opposed to Environmental Private Interest 
Litigation, refers to litigation in the public interest brought by a qualified plaintiff against a 
natural person, legal person or other organization for its alleged role in causing damage to the 
environment.  Prior to its amendment, the Civil Procedure Law did not establish a PIL system and 

A  Lecture by WANG Shanfa: The Building of Environmental Protection Laws, Regulations and Systems, 14 
December 2008.
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provided in Article 108 that the plaintiff must be a citizen, legal person or an organization that 
has a direct interest in the case; when public environmental interests are affected or are at risk of 
being affected, cases filed by a plaintiff who has no direct interest therein are generally rejected 
by courts.  As a result, unlawful practices that affected the public’s environmental interests went 
undeterred and unpunished. 

Prior to the amendment of the Civil Procedure Law, China had made many successful attempts 
to develop the area of public interest litigation.  Some local courts began to establish tribunals that 
specifically dealt with environmental cases, drafted legal documents with respect to the handling 
of environmental PIL, and accepted environmental PIL brought by the government agencies 
(and their branches) overseeing environmental affairs, procuratorial organs, quasi-government 
environmental organizations and other social groups.  With the introduction of the PIL system in 
the amended Civil Procedure Law, the scope of qualified plaintiffs was further narrowed to include 
only “government agencies and other organizations as permitted by the law”. The result is that a 
year after enactment of the amended Civil Procedure Law, the development of environmental PIL 
has been held back, discouraging, instead of encouraging, public participation [in environmental 
affairs] as envisaged under Article 55.A

Before the introduction of the PIL system in the Civil Procedure Law, environmental rights 
were generally considered within the academic circle to be rights guaranteed by the Constitution 
and any citizen, relevant government agency or social group may be permitted to represent public 
interests. We should follow the examples of developed countries to relax limits on the standing 
to bring suits, allowing citizens, non-governmental environmental groups, procuratorial organs and 
government agencies overseeing environmental affairs to initiate environmental PIL. In practice, 
many courts have agreed to accept PIC cases filed by procuratorial organs, non-governmental 
environmental groups (including the All-China Environment Federation, Friends of Nature), and 
the relevant government agencies and their branches overseeing environmental affairs. Considering 
that PIL in China is still developing, and practices in different places vary, to avoid abuses of the legal 
system, the amended Civil Procedure Law confines qualified plaintiffs to “government agencies and 
other organizations as permitted by the law”. The specifics of the provision may be supplemented 
when the right time comes and when relevant laws are amended, with gradual exploration in legal 
practices.B  However, it is this provision limiting qualified plaintiffs to “government agencies and 
other organizations as permitted by the law” that is holding back the legal practices. 

Issues surrounding the standing of plaintiffs in environmental PIL have remained a topic of 

A  See Xinhuanet: Shenhua’s Suspected Environmental Pollution Case Dropped, First PIL Case Not to be Put on 
File, http://news.xinhuanet.com/environment/2013-10/28/c_125607621.htm, visited 7 January 2014.

B  Report of the Legal Committee of the National People’s Congress on Amending the “Decision of the Standing 
Committee of the National People’s Congress on Amending the ’PRC Civil Procedure Law’ (Draft)”, 30 August 
2012, http://law.npc.gov.cn:87/page/browseotherlaw.cbs?rid=bj&bs=32964666&anchor=0#go0,  visited 8 
January 2014. 
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interest ever since the amended Environmental Protection Law went into effect.  Some experts 
and practical departments believe that the scope of participants in environmental PIL should not, 
preferably, be too broadly defined, and that remedies for harm done to public interests may be 
provided through the enforcement of administrative measures, the pursuing of criminal charges and 
the bringing of lawsuits by the relevant victims and so forth. To them, environmental PIL provides 
nothing more than a supplemental remedy. If the scope [of qualified plaintiffs] is not narrowly 
defined, it is likely that the legal system will be abused and legal resources wasted.  Driven by 
this conviction, the second draft of the amended Environmental Protection Law provides: “the 
All-China Environmental Federation (ACEF), as well as such other environmental associations 
in provinces, autonomous regions and municipalities under the central government, may initiate 
lawsuits with a People’s Court with respect to environmental pollution, ecological damage and 
infringements of social public interests”. The provision has been criticized by academia and 
non-governmental environmental groups as effectively excluding many non-governmental 
environmental groups and other plaintiffs by limiting the scope of qualified plaintiffs to the ACEF 
and environmental associations at the provincial level. The third draft defined qualified plaintiffs 
as “national social organizations legally registered with civil affairs departments under the State 
Council with good standing, which have specialized in environmental and welfare activities for 
five consecutive years or more”, furthering requiring that qualified plaintiffs be registered with 
civil affairs departments under the State Council, and must engage in environmental protection 
activities for five consecutive years, while excluding social groups registered with local (including 
provincial) civil affairs authorities, thus effectively further narrowing the scope defined in the 
second draft.  Moreover, the requirement that only national environmental groups may file suit 
fails to take into account the varied situations in different localities, making it highly difficult 
for national environmental groups to fight local illegal practices that cause harm to public 
environmental interests.  Therefore, the current draft of the amended Environmental Protection Law 
“is without theoretical basis, unscientific and difficult to enforce in practice”.A  Meanwhile, given 
the great amount of the manpower, energy and costs required from a plaintiff for environmental 
PIL, and considering that the plaintiff is not the direct beneficiary even if the case is ruled in its 
favour, worries about the abuse of the legal system could very well be misplaced.  As of now, we 
will need to await the formal introduction of the amended Environmental Protection Law to know 
the exact scope and specific nature of plaintiffs with standing to institute PIL. B

A  ZHANG Ke: Draft Amendment of Environmental Law, Parties to PIL “Excessively Limited”, http://finance.sina.
com.cn/roll/20131023/014917075376.shtml，visited 8 January 2014.

B  This situation has been changed critically due to the adoption of the amendment to Environmental Protection 
Law by Adopted at the 12th Meeting of the Standing Committee of the Eighth National People’s Congress on 
April 24, 2014. Article 58 of new Environmental Protection Law widen the qualifications for being a plaintiff by 
providing that: (1) it has been legally registered with Civil Affairs Authorities of the cities divided into districts：
(2) it has been  specialized in the protection of environmental public interests at least for 5 years and have no 
records of violation of law. 
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Case 1: “Friends of Nature” & “Nature University ” v. China Shenhua Coal 
Liquefaction and Chemical Co. & its Ordos Branch A

The facts of the case are as follows: in August 2004, the Shenhua Coal Liquefaction project, 
located in Majiata Village, the northern outskirts of Ulan Moron Township, Ordos, Inner Mongolia, 
was approved by the NDRC.  The project was structured into two phases, with a total annual 
output reaching 500 tons of oil products.  Primary products include diesel, naphtha and liquefied 
petroleum gas.  The two defendants obtained their water from the Haolebaoji pastoral area, which 
is a concentrated area of water resources in Inner Mongolia’s Mu Us desert and approximately 
100 kilometers away from the project’s production area. Since 2003, the two defendants 
drilled 22 underground wells more than 300 meters deep in the area, and have been pumping 
underground water since 2006-tens of thousands cubic meters each day. The continuous pumping 
of underground water over the years has resulted in the significant decline in the underground 
water level of the grasslands; wells of 30 meters deep previously drilled by local herders had 
to be abandoned; to ensure stable water supply, wells must have a depth of over 100 meters.  
Furthermore, there had been an apparent shrinkage in water area, accompanied by a reduction in 
seasonal rivers and lakes, and the disappearance of artificial lakes and wetlands, the activation 
of dunes, the further desertification of grasslands, and the vast decline of ground vegetation and 
meadows, thereby severely affecting the livelihood of farmers and herdsmen. 

In August 2013, the two plaintiffs jointly filed an Environmental PIL civil lawsuit against 
the two defendants, citing environmental pollution, with the Beijing Dongcheng District People’s 
Court, which has jurisdiction over the first defendant’s place of business.  On 30 August, 2013, 
the Court informed attorneys representing the two plaintiffs that it would not accept the case; later 
on 9 September 2013, the two plaintiffs’ petition for introducing the relevant legislation was also 
rejected by the Intermediate Court of Ordos, Inner Mongolia. 

The defendants in this case were respectively a subsidiary of the Shenhua Group, a major 
enterprise directly under the Central Government and its branch; the court with jurisdiction was 
a Beijing district court, [the decision] of which could be rather influential and exemplary.  As it 
was the first environmental PIL accepted by the court nearly one year after the introduction of 
the amended Civil Procedure Law, the case received widespread attention from the news media, 
scholars and non-governmental organizations. 

First, it involved the issue of the standing of a plaintiff in PIL.  Article 55 of the amended 
Civil Procedure Law provides: “government agencies and other organizations as permitted by law 
may bring a lawsuit with a People’s Court in respect of acts damaging social and public interests, 
such as environmental pollution and infringement of consumers’ legitimate rights”; the law does not 

A  See Xinhuanet for basic case information: Shenhua’s Suspected Environmental Pollution Case Dropped, First 
PIL Case Not to be Put on File, http://news.xinhuanet.com/environment/2013-10/28/c_125607621.htm, visited 3 
January 2014. 
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specify, however, which government agencies and organizations are granted the power to bring a 
lawsuit, nor is there any judicial interpretation addressing the issue.  It was for this reason that the 
Court informed the plaintiffs over the phone that the case would not be filed.  So far, in China, only 
the Marine Environmental Protection Law clearly provides that administrative authorities of marine 
affairs have the authority to bring PIL with respect to marine pollutionA. Other than that, no law or 
judicial interpretation specifies the standing of plaintiffs in PIL.  The issue regarding the standing 
of plaintiffs in PIL has been a topic heavily researched in recent years, and remains unresolved 
due to legislative and judicial authorities’ worries about frivolous PIL.  As a matter of fact, prior 
to the introduction of the PIL system by the Civil Procedure Law, courts in some places had begun 
to accept and rule on environmental PILs.  Plaintiffs in those cases included procuratorates, the 
government and its agencies and the All-China Environment Federation and so forthB. The Friends 
of Nature, the plaintiff in this case, is a non-profit non-governmental organization registered 
with the Civil Affairs Bureau for the Chaoyang District, Beijing and is devoted to protecting 
environmental public interestsC.  Prior to the amendment of the Civil Procedure Law, it filed a PIL 
in conjunction with the Green Volunteer League of Chongqing with the Intermediary Court of the 
Qujing, Yunnan in September 2011, against defendant Luliang Chemicals Co., Ltd, for pollution 
caused by chromic slags therefrom.  The Court accepted and filed the case. Regrettably, one year 
after the amended Civil Procedure Law went into effect, the Beijing Dongcheng District People’s 
Court and the Ordos Intermediate Court refused to investigate the case on the grounds that the 
standing of plaintiffs in PILs are not expressly defined in the law and judicial interpretations.

Second, the service of the court’s rulings was not consistent with the provisions of the Civil 
Procedure Law, which specifies in Article 154 the scope applicable to rulings (including the 
decision to refuse to accept a case).  Article 87 provides that if agreed by the person to be served, 
the People’s Court may serve court documents in a manner by which receipt of service can be 
confirmed, such as fax and email; however, this does not apply to court judgments, rulings and 
mediation agreements.  In other words, in principle, court rulings shall be served on the parties by 
hand, instead of through fax or email.  As shown by reports on this case, the court’s notification 
through telephone is not consistent with the provision in the Civil Procedure Law with respect to 

A  Article 90 of the Marine Environmental Protection Law stipulates: “If damage to marine ecology, marine 
resources or marine conservation areas causes the State to suffer major losses, the authority exercising the right 
to supervise and administer marine environments as specified under this Law shall claim damages against the 
responsible parties on behalf of the State.” Pursuant to Article 5 of the Law, the authorities exercising the right 
to supervise and administer marine environments include the administrative authority under the State Council in 
charge of environmental protection, the administrative oceanic authority of the State, the administrative maritime 
authority of the State, the administrative authority of the State in charge of the fishing industry, the environmental 
protection authority of the armed services and so forht.

B Based on incomplete statistics, there were a number of publicly reported experimental environmental public 
interest cases between 2007-2011, for the specific cases, numbers and plaintiff types, see: the Publicly reported 
experimental environmental public interest cases between 2007-2011 (ending 22 December 2011), http://wenku.
baidu.com/view/8ab577f64693daef5ef73d21.html, visited 4 January 2014.

C  See “Friends of Nature” website: http://www.fon.org.cn/index.php/Index/post/id/27,  visited 4 January 2014.
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the service of court rulings

Case 2: Alleged Pollution by Changqing Oilfield 

Dead bodies of sheep were scattered all over the desert-so badly that only a charred skeleton 
remained.  The drilling team had discharged effluent into the lake through white soft pipes.  Black 
oil spread over the entire bank of the lake.  A number of herders from Galutu Township, Wushen 
Qi, Ordos, Inner Mongolia told China Business News that effluent from the Changqing Oilfield 
5-15-27AH Su gas well owned by PetroChina had been directly discharged into the Erike lake, 
resulting in the sudden death of hundreds of local livestock.  The mayor of the Galutu Township 
NA Risu said that upon gathering evidence of the death of the livestock, they would get in touch 
with the business responsible for the contamination. 

As stated in the “Explanations on Livestock Deaths caused by the Contamination of the Lake 
Waters as Alleged by Local Herdsmen of Galutu Township, Wushen Qi, Ordos, Inner Mongolia” 
(hereinafter, the “Explanations”), after the contamination, “the relevant authorities initiated an 
investigation and imposed a fine in the amount of RMB50,000 on the Supervision and Inspection 
of Safety, Environmental Protection Quality Institute of CNPC Chuanqing Drilling Engineering 
Company Limited.  After negotiation, the business responsible for the contamination agreed to 
“donate a total of RMB580,000 to 15 local herdsmen around the lake areas” —RMB1,000 for each 
dead sheep. 

Local governments and herdsmen are still split over what caused the death of the sheep.  
After the occurrence of the contamination, ZHAO Zhangyuan, a researcher with the Chinese 
Research Academy of Environmental Sciences, went to the scene to investigate.  He told our 
reporter that he found that “water and vegetation in the tens of thousands of grassland in Wushen 
Qi and Etuoke Qi in Ordos showed signs of contamination, large numbers of sheep were dead or 
showed signs of disease; underground water was at risk; local herdsmen were reporting signs of 
discomfort.” “Drilling is the only source of contamination in the area.” The findings could prove 
that the constructor discharged effluent through illegal means; the enterprise should look further 
into the management loopholes in the various stages of the construction process.  Drilling fluid 
waste is classified by the State as a hazardous waste which contains POPS, a non-biodegradable 
pollutant, some of which are polymer toxic organic compounds and highly carcinogenic.A

The so-called “Changqing Model” as referred to in this case has run into a dead end.  The 
model is an example of pursuing production at the expense of the environment in the development 
of the oil industry.  The underlying cause is the corruption due to the monopoly by the upstream 
petroleum industry. “PetroChina has called off the production plan of 60 million tons per year 
as proposed by the Changqing Oilfield, stressing that it is key to reach the 50 million tons target 

A  “CNPC Changqing Oilfield Accused of releasing Contaminants Killing Livestock”, First Financial Daily, 20 June 
2013, http://www.21so.com/HTML/firstdaily_20130620/49557.html
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before boasting about 60 million tons.  An internal source with Changqing Oilfield told our 
reporter on 4 September 2013 that WANG Daofu and RAN Xinquan, general managers at one 
time or another of the Changqing Oilfield, were both investigated in this anti-corruption storm.  
It is reported that the Changqing Oilfield yielded an increasingly higher output each year during 
RAN Xinquan’s tenure, and has surpassed Daqing Oilfield as the most productive oil and gas 
field in China. However, complaints about RAN Xinquan concerning his hiring decisions and the 
siphoning of profits were also on the rise.  The bigger issue wais his campaign to expand at all 
costs to ensure high yield, which did not only damage the interests of PetroChina’s shareholders, 
it also had a very damaging effect on the local environment. “In order to achieve the target of 50 
million tons of oil and gas per year, Changqing Oilfield has continued to exploit a large number 
of low-production wells; some oil extraction plants are responsible for over 10,000 wells.” 
Local environmentalists condemned that practice: “This is unimaginable, not only in oilfields in 
Xinjiang, but even rare in old oilfields such as Daqing Oilfield and Shengli Oilfield, not to mention 
the already barren Loess Plateau.”  A 

As indicated by the above source, according to the policies currently in effect within 
PetroChina, the person in charge of an oilfield is free to manipulate the procurement and project 
bidding process or even specify certain bidders, provided that the promised production volume is 
reached.  However, in contrast with the expansion, the daily average production volume of each 
well at Changqing Oilfield only stands at two tons.  “As shown by data published by PetroChina, 
the daily average production volume of wells at Tarim Oilfield is dozens of times greater than 
that of the Changqing Oilfield; even wells at the Daqing Oilfield have daily average production 
volume of more than 2 tons,” the environmentalist said.  What’s more frightening is the fact that 
the omnipresence of oil wells in a place with thin soil layers like the Loess Plateau will not only 
entail huge costs, but will have destructive ecological effects.  “That’s why we’ve been continually 
relaying this to the relevant authorities, as a protest against such destructive exploitation.” It is 
possible that the protests worked.  The parent company PetroChina rejected Changqing Oilfields’ 
development proposal for 60 million tons per year.  In contrast, at PetroChina’s interim financial 
report conference on 22 August, the newly-appointed President WANG Dongjian indicated 
that the company would consider its upstream exploitation activities a priority. “This could well 
mean that the proposal by Changqing Oilfield is simply suspended.  We will continue our fight,” 
environmentalists said.B

A  HE Qing, “CNPC Calls an End to Changqing Oilfield’s Destructive Increase of Output, 2 Executives under 
Investigation”, 21st Century Business Herald, 6 September 2013, http://www.cs.com.cn/xwzx/cj/201309/
t20130906_4135320.html

B  See above.
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Chapter 6. Conclusions: Summary and Outlook

Given the developments, legislation and legal cases relating to the energy industry in 2013, this 
Report concludes that Chinese energy laws are far from adequate, if not altogether absent.  The 
property rights within the energy industry remains undefined, ineffectively protecting the interests 
of investors, and preventing the effective preservation of national interests as all as social and 
public interests.  It is therefore imperative that China expedite its efforts to overhaul its energy 
legislation by introducing an Energy Law and a Natural Gas Law, and revising the Electricity 
Power Law and the Coal Law, drafting and revising corresponding supporting regulations so as 
that the interests of investors in the energy industry are protected.  In doing so, the authorities 
overseeing the energy industry may change their mindset and change their traditional regulatory 
practices to build an administrative legal system; regulations shall be formulated by soliciting 
public opinions at hearings and fair and transparent enforcement.  In the meanwhile, in affording 
judicial remedies, Chinese courts should draw lessons from class actions to deal with mass events 
arising from environmental pollution associated with the energy industry, and should explore 
mechanisms for alternative dispute resolutions (ADR), including arbitration and meditation. 

What follows are our conclusions and outlook with respect to specific sub-categories within 
the energy industry:

1. Shale Gas. Despite the fact that shale gas is officially categorized as a special mineral, 
legislation addressing the right to explore and exploit shale gas remains inadequate.  The Ministry 
of Land and Resources (MLR) and other related government agencies are believed to be in 
the process of drafting the corresponding regulations and energy-specific rules with the goal 
of providing a legal basis for the energy industry.  Currently, the nature of the right to explore 
and exploit shale gas has not been defined by law; it remains uncertain whether the contractual 
relationship between the State and the successful bidder is of a civil or an administrative nature; 
no mechanism is proposed for the resolution of disputes arising out of such contracts.  Therefore, 
this Report predicts that there will not be any legal basis for the resolution of disputes arising from 
the awarding of mining rights exploitation projects.

This Report argues that it is important that the MLR works out a contract template based on 
the oil & gas lease agreements adopted in the U.S. or oil agreements China enters into with foreign 
countries, to be executed by the government and the successful bidder.  The template shall specify 
the scope and nature of the mining rights in question, the term, obligations, the minimum work 
commitments, fiscal terms, environmental and safety liabilities, dispute resolutions with a view to 
protecting the interests of investors, and those of the State.  According to a source with the MLR, 
overseas companies are allowed to participate in the third round of the bidding process by forming 
a joint venture with a Chinese company.  The exact nature of the legal instruments to be entered 
into by the joint venture and the MLR, and the mechanism which is provided therein for the 
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resolution of disputes, remain to be seen.
2. Coal bed methane (CBM).  Following the introduction of Circular 93, the government 

is expected to introduce further incentive initiatives, which have the potential to significantly 
increase the revenues and returns from investment in the exploitation and development of coal bed 
methane.  Now that coal companies have benefited from their infringement on, and embezzlement 
of, the mining rights to coal bed methane and reserves in violation of laws, regulations and rules, 
they are expected to be tempted to go even further.  If there is even the slightest of tolerance or 
connivance on the part of the MLR, land and resources authorities at the provincial and county 
level in their law enforcement and coordination efforts, overlapping coal bed methane mining 
rights and mining disputes will likely intensify and become the number one obstacle to the growth 
of the coal bed methane sector.  Therefore, the MLR should come up with a way to address the 
issues surrounding overlaps and disputes in respect of mineral rights. 

With the further liberalization of the shale gas and coal bed methane sectors, administrative 
rules (e.g. departmental rules) will have a significant impact on the interests of investors, and 
will, inevitably, lead to the abuse of power under the existing legal framework.  This Report 
proposes that the relevant Chinese authorities deal with illegal activities such as embezzlement 
and infringement of mining rights to coal bed methane in their various forms and overhaul the 
administrative review system by drawing lessons from the United States Administrative Procedure 
Act with a view to building an independent, just and transparent administrative ruling system for 
the purpose of monitoring the acts of the government. 

The system failure as shown from the arbitration between China Leason and China United 
Coal turned out to result from the confusion in the internal management of the China Leason and 
its monopoly over China’s coal bed methane sector.  The internal management system is prone 
to deadlock and the entrusted model is unreasonable.  In a sense, the dispute has gone well 
beyond a commercial dispute, and the system failure should be rectified further.  In the meantime, 
this Report suggests that relevant departments liberalize the coal bed methane sector to allow 
the participation of Chinese enterprises other than China Leason and China United Coal in the 
exploitation of coal bed methane.  In fact, overseas companies have long cooperated with China 
United Coal on the basis of the production sharing model.  As exploitation and exploration of coal 
bed methane have been opened to foreign investments, there is no reason why Chinese enterprises 
should be denied access to the upstream markets within the coal bed methane sector.

3. The coal and power companies faced a great variety of difficulties  in their operations 
in 2013, including the weak growth of both the Chinese and global economy, the increasing 
pressure to protect the environment and reduce emissions of pollutants and green room gases , the 
optimization and upgrading of industrial structure, the decline in demand for coal, continuously 
falling coal prices. The coal industry has entered a harsh winter, and even coal-fired power 
plants are suffering.  As a result, such disputes and differences among the entities operating in 
both coal and electricity sectors, which had previously been covered up during the “golden age”, 
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began to surface.  Local protectionism adopted across the country for the purpose of protecting the 
local coal market worsened the conflict even further, and resulted in many disputes.  However, 
due to the fact that the majority of participants in the thermal  coal trading market are State-
owned enterprises, and coal and power enterprises are interdependent on one another and have 
traditionally enjoyed a long-term strategic relationship, they are used to resolving their disputes 
through conciliation, mediation and administrative coordination, and few, if any, actual go to court 
or apply for arbitration.

Coal and power enterprise generally tend to prefer lawsuits over arbitration proceedings to 
resolve their disputes.  This is probably due to the disadvantages of arbitration proceedings as 
compared to lawsuits, and any advantages that the arbitration system have are the very reason 
that prevents it from being selected as a means of dispute resolution-the cost of arbitration is 
significantly higher than that of a lawsuit; the arbitration tribunals are limited in number, and may 
be located in a place far from both parties; the finality of awards would trigger worries that they 
may not access to further remedies like judicial channel.

It is also worth noting that the government’s energy policies and initiatives aimed at the 
coal and power sectors have begun to bear fruits.  With the relevant policies becoming ever more 
armature , their roles have grown even more positive in the growth of the coal and power sectors, 
the operation of coal and power sectors, as well as the resolution of commercial disputes in the 
two sectors.  For example, in the coal sector, the removal of requirements for coal production 
and operation permits, and the abolition of the dual pricing system of thermal coal are proof that 
China’s efforts to reform the coal market has made great headways, with the number and type 
of participants in coal transactions, the nature of ownership, and the methods of transactions 
undergoing significant changes, and the types and subjects of disputes, and the resolution thereof, 
will grow more diverse going forward.  With the introduction of private capital and social capital, 
the implementation of the pilot program where power is supplied to large customers directly are no 
longer subject to approval, the expansion of the pilot program, as well as the development of the 
new energy, renewable energy and distributed energy industries, we are bound to witness the same 
changes in the power industry as those in the coal industry. 

Contractual disputes represent a significant portion of all commercial disputes between coal 
and power enterprises.  Such disputes and the difficulties to resolve them are directly associated 
with unbalanced rights and obligations created on the parties due to the difference in their market 
status.  China’s energy market regulators and energy industry associations are coordinating 
efforts to study and work out a variety of commercial contract templates involving coal and power 
enterprises, which will serve as reference to the parties concerned when concluding contracts.  
This will certainly help prevent disputes and play a role in the rational resolution thereof. 

The resolution of some commercial disputes involving coal and power enterprises is highly 
technical and specialized.  We suggest looking into setting up, where appropriate, special tribunals 
in courts having jurisdiction over the places where Coal Exchanges and Coal Futures Exchanges 
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are located, and where large amounts of coal are produced, in addition to setting up special 
energy arbitration centers with the arbitration institutions based in the above locations and/or with 
reputable arbitration tribunals located elsewhere, for the purpose of meeting the demand for the 
specialized resolution of commercial disputes in the energy industry.  Compared with litigation, 
arbitration proceedings have no apparent advantages in resolving commercial disputes between 
coal and power enterprises; it is, however, a preferable choice when it comes to the resolution of 
commercial disputes between coal and power enterprises involving foreign elements. Nevertheless, 
of the cases that have come before domestic arbitration tribunals, arbitration tribunals involving 
foreign factors and international arbitration tribunals for commercial disputes have overwhelmingly 
stemmed from contractual disputes or disputes over property rights and interests between parties 
of equal standing, while disputes between foreign investors and the government of the host country 
arising in connection with any action of the latter are generally not accepted.

4.  In the field of renewable energy, this Report recommends that the relevant government 
agencies revamp the design of the “New Energy Priority Access Principle” to further the 
development of the wind power industry from the source.  As a market access system, the “New 
Energy Priority Access Principle” grants procedural rights to developers of new energies, such 
as wind power, and is a core principle of the “feed-in laws” widely adopted in the U.S. and 
European countriesA.  Germany, for example, in its 1991 Stromeinspeisungsgesetz [Law on feeding 
electricity from renewable resources into the public grid] placed an obligation on operators of 
power grids to purchase all the wind power generated by operators of wind power.  Many countries 
have formulated Renewable Portfolio Standards (RPS).  China should follow the practices of such 
countries to formulate Administrative Measures for Renewable Portfolio Standards. 

Although it has been established under Chinese law that “feed-in renewable energy 
generation projects include hydropower, wind power, biomass power, solar power, ocean energy 
and geothermal power”, the procedural design for this principle is far from complete.  It does not 
specify the administrative bodies with the power to implement access control, and neither does it 
propose a technical standard for the inclusion of new energy sources.  Besides, there are issues 
relating to profit compensation and public power grid construction.  Therefore, it is recommended 
that administrative bodies with the power to implement priority access control should be specified 
in legislation and particular legal procedures, including those relating to the application, review 
and reconsideration processes, so as to make it easier for the relevant enterprises to pursue civil 
and administrative liability. 

The defective regulatory mechanism for the electric power market has also hindered the 
implementation of the “system ensuring the purchase of electricity generated with renewable 
energy resources at full price”.  Oftentimes, the problem does not lie in the legislation, but 

A  GONG Xiangqian, “Discussing Priority Access to New Energy Sources”, China Energy Law Study Report, 2012 
(10)
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in ineffective enforcement of the legislation.  For example, the State Electricity Regulatory 
Commission promulgated the Regulatory Measures on the Purchasing of Electricity from 
Renewable Sources at Full Price by Power Grid Enterprises in 2007, detailing rules for regulating 
the integration of wind power into the power grid, but due to the fact that the energy authorities 
and the power grid enterprises belong to the same level of the government, the regulatory measures 
are not sufficient during enforcement, thus making it difficult to effectively regulate the power grid 
enterprises.  Therefore, China should establish a rigid regulation system to effectively regulate 
monopolistic power enterprises. 

Wind power firms investing in overseas markets or engaging in overseas transactions should 
consider the establishment of a legal risks prevention mechanism.  An increasing number of cases 
have represented many legal barriers for Chinese wind power firms expanding overseas.  The root 
cause is that the relevant legal risks prevention mechanism has yet to mature, and China has no 
defense strategies when Chinese wind power products face anti-dumping and anti-subsidy duties 
imposed by foreign countries.  It is understandable that China would provide subsidies for the 
wind power industry, but the question of how to better respond to pressures from foreign countries 
is one that we should not overlook in legal research and practices.  We suggest that Chinese firms 
study the relevant laws, regulations and policies in place in foreign countries to avoid violating 
foreign laws, or falling into their “legal traps”.  We should consider the nurturing of a professional 
service team in this area a priority, i.e. nurturing international legal professionals in the wind 
power sector who have solid knowledge about energy laws, are familiar with the application of 
international trade rules, and have the ability to advise Chinese wind power sector on disputes. 

To minimize environmental impacts during the development and construction of the wind 
power industry, this Reports suggests that a compensation mechanism and remedies be made 
available under relevant Chinese laws and regulations.  We suggest that China should write this 
into law, setting environmental protection requirements during the construction of wind power 
plants in the Power Law and the Renewable Energy Law, and specifying compensation mechanisms 
and remedies for practices causing pollution.  Such requirements should be further detailed in 
the specific regulations and departmental rules to specify the remedies available to victims of 
environmental damage and personal and property loss in connection with pollution caused by 
businesses building wind power plants in violation of relevant rules or without official approval, as 
well as coping mechanisms and remedies provided by the relevant departments. 

In the field of solar products, we are hoping the “8 Provisions” will facilitate the [development 
of] the domestic market for photovoltaic products.  Meanwhile, we are also aware that the solar 
water heater industry is facing substantial institutional obstacles in China.  Judging from the 
prevailing construction style, the majority of developers and property companies do not take the 
use of solar power into consideration, and therefore do not incorporate the use of solar power as 
part of their construction design concept, which brings great difficulties for the future installation 
of solar power devices.  Furthermore, the installation of solar power devices in some ways presents 
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a paradox for the appearance of cities.  The disputes over the installation of solar power devices 
between property owners and property management companies are a reflection of such paradox.  
In this regard, the government should introduce legislation to ensure that there would not be 
any conflict of interest between property owners and property management companies regarding 
the use of solar water heaters, and it should also provide certain economic incentives for the 
installation of solar water heaters.

5. The relevant government authorities are stepping up efforts to formulate legislation to 
address pollution concerns in the energy industry.  The Ministry of Environmental Protection, for 
example, is drafting environmental protection rules that specifically govern shale gas development 
in collaboration with other related government agencies.   Furthermore, it is also important for 
China to promptly enact oil spill legislation and revamp the Marine Environmental Protection Law 
so that it appiles to spills from offshore oil and gas drilling and tankers.  The 2011 Bohai Bay oil 
spill revealed just how Chinese legislation is insufficient in determining liability for oil spills, that 
the liability for violation is too low to have a deterrent effect, and there is no civil compensation 
mechanism in place. However, the area that requires the greatest change is law enforcement 
measures and the absence of legal remedies.  A standard should be made available for determining 
the amount of damages which will be awarded in the event of the pollution of marine resources. 

We certainly can’t expect businesses to voluntarily assume all the external costs in 
connection with environmental pollution in the absence of laws.  In this regard, the government, as 
economists would tell us, should take on the responsibility to resolve the cost issues by introducing 
related legislation.  It is necessary for China to put in place tougher legislation with respect to 
environmental pollution in the energy industry by internalizing external costs and by imposing 
a pollution permit system, restrictions, and fines and so forth so as to effectively reduce China’s 
pollution, which is becoming increasingly severe by the day.  What is facing legislators, regulators 
and businesses in the energy industry is more of a moral issue than a legal one.  We are blessed 
with abundant natural resources which are available to us for our prosperity, but our exploitation 
of these resources has also caused damaging effects to the environment.  Predatory exploitation 
will turn a blessing into a curse.  The restrictions that environmental protection laws impose on 
our rights to property are based on the fear that abuses of such rights will likely cause damage to 
the environment.  We should take such damage very seriously.  Before we find a way to effectively 
control such damages, we should ask ourselves whether we should continue exploiting resources 
despite the risks or wait for the next breakthrough technology.  What we decide to do not only 
involves a technical issue, but also involves consideration about economic policies, laws and even 
moral principles. 
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Annual Review on Investment Dispute 
Resolution 

WEN XiantaoA* BAO ZhiB** Stuart DutsonC*** Jack CaiD****

I.  Overview

With the rapid development of the Chinese economy, investment activities have been quite 
buoyant in recent years. In this context, the legal relationships involved in investment activities 
have become increasingly complicated and the related disputes, and parties involved in those 
disputes, tend to be diverse in nature.  

From the perspective of legal relationships, apart from the  traditional scenarios of equity 
transfers or capital increases, more and more investment activities may involve legal relationships 
such as loans, equity repurchases and equity pledges as well as arrangements like so-called 
“shares in name but debts in essence”, “control by agreement” and “value adjustment”. In relation 
to the types of disputes which are currently prevalent, in addition to the “traditional” disputes 
such as those over the performance of equity investment contracts, matters like the satisfaction of 
closing conditions, the payment of adjustment prices, contests for control of a company, protection 
of minority shareholders and dividend distribution disputes are increasingly common areas 
of conflict. With regard to the relevant interested parties, apart from the traditional industrial 
investors, more and more financial investors are becoming involved in such investment disputes. 
These financial investors include,  but are not limited to, venture capital funds, private equity 
funds, trust companies and assets management companies.   

Based on our review of investment dispute cases handled by institutions including the Beijing 
Arbitration Commission (“BAC”) in 2013E, investment disputes currently manifest the following 
three characteristics: first, disputes regarding the order of performance of rights and obligations 

*  *  Professor of Chen An International Law Lecture, Law School of Xiamen University.
**     Partner of Beijing FenXun Partners, legal counsel of China Association of Private Equity.
***     Partner, Eversheds LLP, London.
****  Legal Director, Eversheds LLP, Shanghai.
  E      Technical processing work is applied to such cases to conceal specific information such as the parties concerned and    

      project details. 
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remain the main focusA; second, methods of maintaining  a balance between the autonomy of 
will of the parties in dispute and government regulation has become a major issue in arbitration 
practice; third, in the face of the difficult reality that the relevant legislation lags behind market 
innovations and lacks specific rules, arbitration institutions are often placed in a challenging 
situation when attempting to resolve disputes effectively and safeguard the lawful expectations of 
the parties concerned.

We seek to detail and summarize the important investment related laws and relevant dispute 
cases in 2013 and to present our own understanding and analysis thereonB.

II.  Major Laws and Administrative Regulations in 2013

It is our understanding that the major investment-related laws in 2013C mainly aim to encourage 
market innovations and loosen government control.

(I)��The�Amendment�to�the�Company�Law�increases�the�autonomy�of�investors

As far as investment is concerned, the Company Law and the Contract Law are undoubtedly 
two of the most important laws. Unlike the Contract Law, , the Company Law primarily contains 
mandatory provisions. However, with regard to market innovations, mandatory  provisions in the 
original Company Law regarding  minimum registered capital, the paid-in registered capital 
registration system, the prescribed period for capital contribution, etc greatly limited the space for 
an investor’s freedom to contract. At this point, there were strong calls for the cancellation of such 
restrictions from both professionals and academics.    

On 28 December, 2013, an Amendment to the Company Law of the People’s Republic of 
China was adopted at the sixth meeting of the Standing Committee of the 12th National People’s 
Congress and the new Company Law took effect from 1 March, 2014. The amendments made to the 
Company Law mainly concern:

A  According to our analysis on the investment dispute cases handled by BAC in 2013, more than half of the cases 
involve a claim by a party against the other party in the course of contract performance, for right of plea against 
advance performance or counterargument regarding a right for security based on certain acts or omissions of the 
other party.

B  All our opinions herein are personal, and are not made on behalf of the institution to which we are affiliated. All 
the text-related responsibilities shall be borne by ourselves. 

C  As the length of this article is limited by necessity, only laws and administrative regulations in 2013 which have 
a major effect on investment are listed herein. The relevant judicial interpretation, including but not limited to 
the Provisions of the Supreme People’s Court on Several Issues Concerning the Application of the Enterprise 
Bankruptcy Law of the People’s Republic of China(II) (Fa Shi (2013) No. 22, adopted at No. 1586 meeting 
of the Judicial Committee of the Supreme People’s Court on 29 July, 2013), and administrative regulations or 
regulatory documents on investment issued by the ministries and commissions under the State Council or any 
local government are omitted. 
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1.  Cancellation of the limit on minimum registered capital
Unless otherwise stipulated regarding the minimum registered capital of a company, the new 

Company Law cancelled the restrictions which dictated that the registered capital of a limited 
liability company, one-person limited liability company or company limited by shares must be 
more than RMB 30,000, RMB 100,000 and RMB 5,000,000 respectively.

2.  Change from a paid-in registration system to a subscription registration system for 
registered capital

Unless otherwise stipulated by law, administrative regulations and any decision of the State 
Council as to the payment of a company’s registered capital, the new Company Law removed 
the requirement that the shareholders (promoters) of a company must pay off the registered 
capital within 2 years of  the establishment date of the company, and in the case of an investment 
company, the registered capital must be paid off within 5 years, and the shareholder of a one-
person limited liability company must pay the capital contributions in a lump sum.  

3.  Cancellation of provisions regarding the percentage of initial capital contributions, the 
percentage of monetary capital contributions and the period for capital contributions 

The new Company Law removed the restrictions on the percentage of initial capital 
contributions by all the shareholders (promoters) of a company upon its establishment, the 
percentage of monetary capital contributions and the period for payment of capital contributions, 
and removed the requirement that monetary capital contributions account for 30%. In tandem 
with these amendments, the new Company Law provided that the shareholders (promoters) of a 
company must agree on the subscribed capital contributions, the method of capital contribution 
and the period for capital contribution and record the same in the articles of association of the company.  

We can see that these  amendments to the Company Law will grant more freedom to investors. 
With the anticipated promulgation of the administrative regulations on company registration and 
other ancillary regulatory documents, the industrial and commercial registration authorities can 
implement these amendments in a timely mannerA. For instance, after the new Company Law takes 
effect, people with a technical background who wish to establish a business can make capital 
contributions with technology or capital contributions in kind which are assessable, rather than 
capital contributions in cash. Moreover, under the subscription registration system, the business 
license of a company no longer records the paid-in capital, therefore the capital verification 
procedures prior to the establishment of and registration of change in the company are cancelled, 
and formerly legal concepts relating to the paid-in registration system, such as false capital 

A  According to a written interview given by the State Administration for Industry and Commerce (“SAIC”) to 
a reporter from Xinhua News Agency on 28 December, 2013: as a next step, the SAIC will hasten to study 
and propose advice on the amendments to administrative regulations such as the administrative regulations 
on company registration, and subject to review and approval of the State Council according to the relevant 
procedures, implement the same concurrently with the decision of the Standing Committee of NPC on 
amendments to the Company Law. Please refer to the website of the central government http://www.gov.cn/
jrzg/2013-12/28/content_2556458.htm for information. Date of last visit: 15 Jan., 2014.
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contribution and withdrawal of capital contribution, become meaningless. Furthermore, it may be 
less likely for the shareholders of a company to bear joint and several responsibilities for failure to 
pay any capital contribution.   

(II)�� The�State�Council’s�cancellation�of�a�number�of�government�approval�
procedures�helps�promote��investment�activity

Compared with those in an overseas market, investment activities in China generally face more 
government approval or filing procedures. 

The intervention in investment activities by government authorities with their “restless 
hands” has long been criticized across a broad spectrum of society. According to our observations, 
government approval may have the following adverse impacts on investment activities:

1.  Increase the difficulty of agreeing the terms of a transaction: for example, when 
determining the closing conditions of a transaction, whether the relevant government approval 
formalities must be a condition precedent for closing or a post closing obligation, the parties 
concerned will normally spend a substantial amount of time achieving a solution; 

2.  Increase the difficulty in realizing the reasonable expectations of the transacting parties: 
in practice, as the result of government examination is uncertain and the investment activities 
may involve many subsequent processes, government approval may increase the uncertainty of the 
realization of the reasonable commercial expectations of the parties concerned.

3.  Increase the probability of investment failure: for reasons of procrastination and 
conservatism, many matters subject to approval cannot be completed within the prescribed time. 
For any investment project with a window period, if there is too much delay in the approval 
procedures, the project may miss the window period and an investment failure will occur.  

Fortunately, to reduce or cancel government approvals on investment activities became one 
of the key tasks of the Chinese government in 2013A. On 13 December, 2013, the State Council 
issued a Circular on the List of Investment Projects Subject to Government Approval (2013 
Version) (Guo Fa (2013) No. 47). According to the relevant interpretations of the NDRCB:

1.  The State Council will cancel, delegate and transfer 49 approval items, of which, 19 
involve the replacement of approval with filing, 20 are delegated to local government and 10 are 
transferred to industry administrations under the State Council. According to the estimate by the 

A  It is expressly stated in the Decision of the CCCPC on Some Major Issues Concerning Comprehensively 
Deepening the Reform “to deepen the reform of the investment system, and ensure the dominant role of 
enterprises in investment. All enterprise investment projects, except for those concerning national security or 
ecological security, distribution of the major productive forces, strategic resources development and major public 
interests, should be decided by the enterprises independently in accordance with the law, and no longer require 
government approval.”

B  Please refer to Interpretations of NDRC on the List of Investment Projects Subject to Government Approval 
(Version 2013) published at the website of Securities Times at http://news.hexun.com/2013-12-13/160576203.
html. Date of last visit: 29 Dec., 2013.
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NDRC, the number of projects subject to approval by the central government will reduce by about 
60% after the list is amended.

2.  The government’s management methods will improve in some investment areas. For 
instance, with regard to foreign investment and overseas investment, there is a change from an 
approval system for all projects to an approval system or a filing system which varies according 
to the transaction in question.  With regard to foreign-invested projects, according to the 
management mode in relation to pre-access national treatment and the negative list, approval is 
still required for restricted projects and encouraged projects where the Chinese party has control 
(including relative control). For other projects, an approval system or a filing system will apply 
pursuant to the uniform provisions on domestic-funded projects. As regards overseas investment 
projects, a filing system will apply except for any project involving a sensitive country, region or 
industry, and any project where the Chinese party invests USD 1 billion or more.   

It is to be hoped that with the reforms discussed above in relation to the aforesaid list of 
investment projects subject to government approval, cases of investment failure caused by 
government related factors will decrease, which then will promote investment activity. 

(III)�The�State�Council’s�opinions�on�the�preference�share�pilot�program�creates�
the�potential�for�greater�market�innovations�

Generally speaking, preference shares mean shares which are issued separately from the ordinary  
shares of a company. Typically, a holder of preference shares enjoys priority against a holder of 
ordinary shares in respect of the  distribution of the profit and residual property of the company, 
while his right to participate in the decision-making and management of the company and other 
rights are limitedA. Though the preference share is a commonly used type of share in overseas 
markets, and is actually in strong demand in China, as the provisions of PRC Company Law on 
preference shares are overly high levelB, the corresponding administrative regulations for such 
shares remain unavailable. Notwithstanding some trial provisions in certain department regulations 
or local regulationsC, the relevant equity or share registration authoritiesD generally hold a negative 

A  Please refer to the descriptions of the CSRC spokesman on preference shares as detailed in the Implementation 
by CSRC of the Guiding Opinions on the Launch of the Pilot Project for Preference Shares to Stably Carry Out 
the Preference Share Pilot Program published at the website of CSRC http://www.csrc.gov.cn/pub/newsite/bgt/
xwdd/201311/t20131130_239077.htm. Date of last visit:10 Jan., 2014.

B  According to Article 132 of the Company Law before it was amended on 28 Dec., 2013, for the company’s 
issuance of other shares not provided for in this Law, the State Council may formulate separate provisions.

C  According to the Provisional Measures for Venture Capital Enterprises (2006) of NDRC, a venture capital 
investment enterprise may invest in an un-listed enterprise in the form of equities, preference shares, convertible 
preference shares and other quasi equities. Moreover, it is also stipulated in the Regulations of Guangdong 
Province on Joint Stock Cooperative Enterprise (2012) that shares can be divided into ordinary shares and 
preference shares. 

D  In China, such share registration authorities are mainly administrations for industry and commerce and securities 
depository and clearing institutions. 
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attitude towards preference shares.
On 30 Nov., 2013, the State Council issued the Guiding Opinions on the Launch of the Pilot 

Project for Preference Shares (Guo Fa [2013] No. 46) to officially carry out the preference share 
pilot program. Some of the key points of the program areas follows: 

1.  A holder of preference shares enjoys priority in terms of profit distribution and liquidation
A holder of preference shares enjoys priority against a holder of ordinary shares with respect 

to the distribution of company profits according to the agreed nominal value dividend rate. The 
company shall pay dividends to a holder of preference shares in cash and shall not distribute profit 
to a holder of ordinary shares  until the full payment of agreed dividends. In the case of liquidation 
of the company for reasons such as dissolution and bankruptcy, the residual property of the 
company shall be used to pay undistributed dividends and the liquidation amount agreed in the 
articles of association to a holder of preference shares before any payment to a holder of ordinary 
shares. 

2.  A holder of preference shares enjoys only limited voting rights
A holder of preference shares normally does not attend any shareholders’ general meetings 

and enjoys no voting rights for the shares it holds, except for voting on the following matters at a 
general meeting: 

(1) Any amendment to the provisions of the articles of association which relate to preference 
shares;

(2) Reduction of more than 10% of the company’s registered capital at a time or in aggregate; 
(3) Merger, division, dissolution or change of corporate form of the company; 
(4) Issuance of preference shares;
(5) Other circumstances stipulated in the articles of association of the company. 
Furthermore, if the company fails to pay dividends of preference shares as agreed for 3 

accounting years in aggregate or 2 consecutive accounting years, a holder of preference shares is 
entitled to attend the general meeting and enjoys a voting right.  

3.  The issuance of and the trading locations for preference shares shall comply with the 
relevant statutory restrictions

The issued preference shares of a company shall not exceed 50% of the total ordinary shares 
of the company, and the fund to be raised shall not exceed 50% of the net assets prior to the 
issuance, provided that preference shares repurchased and transferred shall be excluded. The right 
to offer preference shares to the public shall be limited to listed companies prescribed by CSRC; 
and the right to  offer preference shares privately shall be limited to a listed company (including an 
overseas listed company registered in China) and an “unlisted public company”. The preference 
shares must be traded or transferred on a stock exchange, the national SME share transfer system 
or any other place for stock trading as approved by the State Council, and be uniformly registered 
and deposited at China Securities Depository and Clearing Company Limited.

Compared with a typical preference share mechanism overseas, there is still some way to 
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go for the preference share system launched by the State Council. For example, only a public 
company can issue preference shares and the scale of fund raising by preference shares is limited 
by the50% cap mentioned above. Nevertheless, the current preference share system provides the 
institutional basis for investment innovation: 

(1) The preference share can satisfy the diversified demands of both an investor and a fund 
raiser. As a type of security mixing the features of both share and bond, the preference share can 
serve as an important direct financing tool in addition to the existing instruments of shares and 
bonds. As capital, it can lower the gearing ratio of an enterprise; as a liability, it can increase 
long-term fund resources and alleviate the problem of unmatched period structure of assets and 
liabilities. Further, as a holder of preference shares can obtain a relatively fixed dividend yield 
and enjoy priority of payment in cases of dissolution and bankruptcy of an enterprise, it lowers  
investment risk and increases the willingness of investors to invest in an enterprise directly.     

(2) The preference share provides investors with a new investment option and is a new fixed 
income product . The preference share promotes dividend distribution in cash in a market-
oriented approach, thereby providing a new investment tool to institutional investors such as 
insurance funds, social insurance funds and corporate pension funds, and expands the investment 
options of individual investors.  

(3) The preference share makes it easy for investors to optimize a merger scheme. If an 
investor has to pay in cash, it may face a lot of financial pressure; if such an investor acquires 
another company by swapping its own ordinary shares, then it may lose its controlling stake to 
others. In comparison, if a preference share structure or a combination of preference shares and 
ordinary shares is adopted, the relevant parties to the merger can enjoy more flexibility in the 
design of the merger scheme, permitting them to address the difficulties discussed above. 

III.  Major Cases in 2013

(I)�The�“Value�Adjustment”�case�arouses�wide�concern�in�society�

1. Analysis of the form of “value adjustment”
As far as investment is concerned, the so-called “value adjustment mechanism” (“VAM”) has 

gained increasing popularity among investors as an effective means to mitigate investment risks. 
It is now very common for companies listed on the SME board and GEM to attract investment from 
private equity funds through VAM before an initial offering of securities. 

Value adjustment terms can be seen in contracts regulating the operation of Sino-foreign 
cooperative enterprises and are usually in the following form: both parties to the cooperation 
set a profit target for a specific period, for instance, for the cooperative enterprise to achieve a 
distributable profit of RMB 10 million each year. If the actual profit reaches or exceeds RMB 10 
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million, then Party B shall have priority to be paid RMB 10 million and any excess profit shall 
vest in Party A. If the profit is less than RMB 10 million, all the profit shall vest in Party B and 
Party A shall “pay out of its pocket” to supplement the balance, so as to ensure a yearly “fixed 
return” of RMB 10 million for Party B. The so-called “specific period” can be divided into several 
phases with different profit targets and proportions of distribution to allow Party B to recover its 
investment first. Then the proportion of distribution will decrease year by year and eventually all 
the fixed assets of the cooperative enterprise invested by Party B in the early years shall vest in 
Party A.   

By its very nature, this process is “investment in name and loan in essence”. The role of 
Party B involves overseas investors “invited to make investment” as well as domestic state-owned 
enterprises. It ensures stable yields regardless of a good or bad year. If no cooperative period is 
set, Party B can enjoy fixed returns indefinitely with use of its premises as the investment in the 
cooperation. 

2.  Introduction of and analysis on “the first VAM case in China”
In its judgment of second instance in 2011 concerning “the first VAM case in China”, the 

Higher People’s Court of Gansu Province denied the validity of “investment in name and loan in 
essence”, and subsequently declared the relevant agreement as invalid.

In this case, Haifu Investment Co., Ltd. (PE) agreed with Shiheng (the target company), Diya 
(the controlling shareholder of Shiheng) and Lu Bo (the general manager of Diya) as follows: in 
2007, Haifu participated in the capital increase of Shiheng at a premium of nearly 20 timesA on 
condition that the net profit of Shiheng in 2008 would not be lower than RMB 30 million, and 
should the actual net profit of Shiheng in 2008 fail to reach RMB 30 million, then Haifu would be 
entitled to request compensation from Shiheng. Should Shiheng fail to perform this compensation 
obligation, Haifu would have the right to request Diya to perform the obligation. If, by 20 October, 
2010, Shiheng failed to gain the relevant stock exchange listing for reasons attributable to Shiheng, 
then Haifu is entitled to request Diya to repurchase all the equity held by Haifu in Shiheng 
according to certain agreed conditions.      

Subsequent events led Haifu to believe it had been “tricked” by Diya. In 2008, Shiheng’s net 
profit from production and operation was less than RMB 27,000, far below the profit target of RMB 
30 million. As a result, Haifu filed a lawsuit against Shiheng, Diya and Lu Bo, the general manager 
of Diya. 

Referring to the Law on Chinese-foreign Equity Joint Ventures mechanically, the court of 
first instance held that the agreement on profit distribution not in proportion to the percentage of 
capital contribution by each party to the joint venture prejudiced the interests of the company and 
its creditors, so it held the VAM to be invalid. Naturally, Haifu refused to accept the judgment and 

A  Shiheng was formerly named Gansu Stars Zinc Co., Ltd, conducting registration of name change to Gansu 
Shiheng Nonferrous Resource Re-utilization Co., Ltd. at the relevant administration for industry and commerce 
in 2009. It is herein referred to as “Shiheng” for convenience.
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lodged an appeal. Based on its wishful thinking however, the court of second instance deemed the 
Capital Increase Agreement featuring a value adjustment term as a “joint venture contract”, and 
determined it as “joint venture in name and loan in essence which violates the relevant financial 
regulations” according to the Explanations on Several Issues Concerning the Trial of Disputes over 
Joint Venture Contracts issued by the Supreme People’s Court in 1990. The court held the Capital 
Increase Agreement to be invalid and deemed the premium calculated into the capital reserve as 
“investment in name and loan in essence” which must be paid back. A The final judgment aroused 
strong dissatisfaction from Shiheng and Diya, the respondents of first instance and appellees of 
second instance, which, deeming the judgment of the court of second instance as “excessive”, 
applied to the Supreme People’s Court for a retrial. The judgment of retrial confirmed the 
legitimacy of the value adjustment mechanism between Haifu and Diya and supported the claim 
of Haifu for compensation as agreed, which left Haifu-the plaintiff of first instance, appellant of 
second instance and respondent of retrial - overjoyed beyond its own expectations.B

Though the Supreme People’s Court finally closed the “first VAM case in China” in 2012,the 
conclusion was not entirely satisfactory. The judgment at retrial denied the legality of value 
adjustment between a shareholder and the company, holding that the agreement between Haifu 
and Shiheng on compensation “allows Haifu to obtain relatively fixed profit from its investment 
and such profit deviates from the operating performance of Shiheng, which damages the interests 
of the company and its creditors”, so the relevant provisions were determined as invalid. It appears 
that the Supreme People’s Court considers that a VAM between a shareholder and the company 
will “prejudice the interests of the company and its creditors” so it shall not be allowed, a decision 
with which some scholars may disagree.  

As the first VAM case, which is likely to have a considerable impact on future cases and 
business practices, the Haifu investment case has at least sparked debate on two questions in 
the commercial arbitration circle: first, can the sentence structure of “…….in name and …….in 
essence” become a way of thinking or a set pattern in legal proceedings? Second, does the value 
adjustment between a shareholder and the company really “prejudice the interests of the company 
and its creditors”? 

In our opinion, the sentence structure of “…….in name and …….in essence” should be used 
with caution in legal contexts. The media may use such “piercing” sentence structure to catch 
the attention of readers, for example “benefitting the locals in name and chasing after political 
achievements in essence”, “actively approaching the organization in name and craving for political 
power in essence”, or “customer first in name and profit-making first in essence”. However in 
rigorous judicial documents, such sentence structures should be avoided if there is no sufficient 

A  Please refer to analysis of Peng Bing on the first “VAM” case, edition 81 of Beijing Arbitration (edition 3 in 
2012).

B  The above contents concerning the case are all from the Civil Judgment of the Supreme People’s Court on this 
case ([2012] Min Ti Zi No. 11).
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evidence to support their underlying meaning. Moreover, “joint venture in name and loan in 
essence” or “investment in name and loan in essence” should not give a sense of “commendation 
followed by criticism”. Broadly speaking, joint venture and mid-and-long term loans with a 
maturity of more than 3 years are generally deemed as investments under international investment 
law. If investors are often seen by judges as “incorporating a company in name and dodging the 
creditors in essence”, the company law regime will be completely overturned. Therefore, in order 
to avoid excessive deductions and not to cause complications in judicial activities, it is necessary 
for the judges and arbitrators to hold on to “moderate formalism”.  

The biggest highlight of the Haifu investment case is that the retrial judgment confirmed the 
legitimacy of value adjustment between shareholders, but the principle of “not prejudicing the 
interests of the company and its creditors” also merits discussion. While value adjustment between 
investors is permitted, the value adjustment between the investor and the company was considered 
to be “prejudicing the interests of the company and its creditors” without the support of evidence 
and legal basis. According to Articles 20 and 21 of the Company Law, shareholders shall not 
prejudice the interests of the company and its creditors by abusing shareholders’ rights, nor shall 
they prejudice the interests of the company by taking advantage of their associated relationships. 
The “value adjustment” between shareholders and the company is irrelevant to “abusing 
shareholders’ rights”, nor does it have anything to do with “taking advantage of their associated 
relationships”. As a method for avoiding risks by investors, the legal nature of “VAM” is a 
conditional contract. In the relations between the investor and the company, between the investors 
or between the investor and the company’s creditors, all parties concerned are on an equal footing 
under the civil law. Then why is there a particular emphasis on “the interests of the company and 
its creditors”?  

3.  On the balance of the interests of the company, creditors and shareholders 
Based on the cases to our knowledge, a growing number of disputes concerning VAM emerged 

in 2013. The judgment in the retrial of the Haifu investment case by the Supreme People’s Court 
in 2012 may be helpful in protecting private equity firms’ interest, but also posed a difficult 
question for arbitration authority. The ongoing arbitration of many disputes in value adjustment 
cases comes  down to the company’s repurchase of shares. 

Under the VAMs submitted for arbitration, some of the parties concerned agreed that if 
the (target) company has not been successfully listed due to reasons attributable to the (target) 
company by a certain date, the investor shall be entitled to demand the (target) company to 
repurchase all the shares held by the investor in the (target) company on the agreed terms of the 
VAM. The company’s repurchase of its own shares means a decrease of share capital, which might 
affect the interests of its creditors.   

At the expert discussion which we attended, some experts stated that such VAMs should be 
null and void due to their breach of the mandatory provisions of the Company Law. To support 
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this argument, they cited Article 143 of the Company LawA: “A company shall not purchase 
its own shares except under any of the following circumstances: (1) To decrease the registered 
capital of the company;(2) To merge with another company which holds its shares;(3) To award the 
employees of this company with shares; or (4) It is requested by any shareholder to purchase his/
her shares because this shareholder objects to the company’s resolution on merger or split-up 
made by the general shareholders’ meeting….” and also Article 52 of the Contract Law. 

In our opinion, the company’s undertaking of repurchase to the investor does not violate 
the mandatory provisions of the Company Law, and honoring the undertaking is simply a matter 
of execution. To decrease the company’s registered capital is a method of performing the VAM, 
and the purchase of all shares of the PE by the other shareholders is also a path to performing 
the contract, both of which rely on the careful and  comprehensive arrangements made by the 
company’s decision makers in concluding the VAM with the PE with the participation of the 
controlling shareholders. In addition, Article 143 of the Company Law is only a restrictive 
provision rather than a mandatory one. The notion that “the company’s repurchase of shares 
prejudices the interests of the company’s interests” is utterly groundless. The company has the 
right to repurchase shares by decreasing registered capital, and the Company Law also sets out 
provisions on capital decrease. Capital decrease does not mean a decrease in the company’s 
solvency. According to Articles 26 and 81 of the Company Law, registered capital shall be the 
total amount of capital contributions or share capital subscribed to by all the shareholders or 
paid to the company that is registered in the company registration authority. Therefore, registered 
capital merely indicates the financial status of the company at the time of incorporation, but 
is absolutely not a guarantee of debts to the company’s creditors. Moreover, correcting such 
a misunderstanding of the concept of registered capital also helps us to understand the great 
significance of the Decision of the Central Committee of the Communist Party of China on Several 
Major Issues Concerning Comprehensively Deepening Reforms, dated 12 November, 2013 ,in 
terms of “gradually replacing the paid-in registration system with the subscribed registered capital 
registration system”. 

(II)�Disputes�following�the�report�on�VIE�case�

1. A public report on a case 
China Business Law Journal (December 2012/January 2013) published a report entitled 

“CIETAC Shanghai’s finding on VIE case raises plenty of questions” in the “International Dispute 
Resolution” column of its “Business Law” feature. Due to the confidentiality of commercial 
arbitration, we can only get a small insight into the features of the case  from this one-page report. 
The facts of the case are quoted as follows:  

A  The Company Law mentioned in this part and hereunder refers to the version prior to the promulgation of the 
amendment to the Company Law in December 2013. 
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“T Company is a wholly Chinese-owned company engaged in the online games operation 
business and has the ICP license and other permits (a license and permits that cannot be 
secured by foreign-invested enterprises) required to engage in its business. The foreign investor 
established a WFOEA in China through a British Virgin Islands company. The WFOE executed a 
series of profit conveyance agreements with T Company and a series of control agreements with the 
founding shareholder of T Company.   

In the course of their co-operation, a conflict arose between the founder and investor over the 
control of T Company. The founder wished to regain control of T Company through a denial of the 
validity of the VIE agreement, whereas the investor wished to have the VIE agreement performed 
to gain de facto control of T Company. The core focus of the case, then, was whether the VIE 
agreement and arrangements were valid. 

The arbitral tribunal, based on the Contract Law, rendered an award invalidating the 
VIE agreement in the case on the grounds that the VIE agreement (including both the control 
agreement and profit conveyance agreement) ’covered up an unlawful purpose with a legitimate 
form’ and ’violated mandatory provisions of administrative regulations of the State’.” 

2.  Preliminary analysis of the case 
If the above is an accurate report, then based on the materials available, we consider it 

possible that the award is wrong. The tribunal might have erred in the application of law; in other 
words, the tribunal might have committed an error of common-sense by applying an official 
document as law. The report states that “the core objective and result of the arrangement was ’to 
enable the WFOE, which did not have online game operation qualifications, to participate in the 
operation of online games in the PRC and to obtain the corresponding returns.’ This arrangement 
violates express provisions of current laws that ’foreign investors shall not actually control and 
participate in the online game operation business of domestic enterprises through such indirect 
means as executing relevant agreements or the provision of technical support’ as well as the 
Contract Law and other such regulations.” However, the report does not mention which “specific 
provisions” of the “current laws”. 

For purposes of clarification, we consulted the Notice of the General Administration of Press 
and Publication, the National Copyright Administration and the Office of the National Work Group 
for “Combating Pornography and Illegal Publications” on Implementing the Provisions of the State 
Council on “Three Determinations” and the Relevant Explanations of the State Commission Office 
for Public Sector Reform and Further Strengthening the Administration of the Pre-approval of 
Online Games and Examination and Approval of Imported Online Games in 2009 (Xin Chu Lian 
[2009] No. 13, hereinafter referred to as the “Notice”). The Notice was issued to “the press and 
publication bureaus (copyright bureaus) and offices of the work group for “combating pornography 
and illegal publications” of all provinces, autonomous regions and municipalities directly under 

A   Note by writers: WFOE is an acronym for Wholly Foreign Owned Enterprise 
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the Central Government; the Press and Publication Bureau (Copyright Bureau) and Office of the 
Work Group for “Combating Pornography and Illegal Publications” of Xinjiang Production and 
Construction Corps; and the Press and Publication Bureau (Copyright Bureau) of the Publicity 
Division of the General Political Department of the People’s Liberation Army of China.” Article 4 
of the Notice specifies that, “foreign investors shall not directly control or participate in the online 
game operation business of domestic enterprises through indirect means such as the establishment 
of other joint ventures, execution of relevant agreements or the provision of technical support. 
Neither shall they control nor participate in the online game operation business in a disguised 
manner through means such as user registration, account management, time card spending, etc. 
which directly give rise to gaming networks, battle platforms etc. that are actually controlled by 
or the ownership of which belongs to foreign investors. Those who breach the provisions shall be 
investigated and dealt with by the General Administration of Press and Publication together with 
the relevant authorities of the State; under serious circumstances, the relevant licenses shall be 
revoked and registrations be cancelled.”  

In our opinion, the “current law” i.e., the Notice which the tribunal relied on in this case does 
not qualify as law under the Legislation Law. Strictly speaking, the Notice does not even qualify as 
an administrative regulation, as it has never been promulgated in accordance with the Regulations 
on Procedures for the Formulation of Rules, but was merely issued to its own functional 
organization.

Moreover, we may infer that if this case had been submitted to a court, the plaintiff (the 
founder) would not have necessarily won the case. Article 4 of the Interpretation I of the Supreme 
People’s Court of Several Issues concerning the Application of the Contract Law of the People’s 
Republic of China (Fa Shi [1999] No. 19) enacted in 1999 specifies that: “After the Contract 
Law becomes effective, a People’s Court shall only invalidate a contract in accordance with the 
laws formulated by the National People’s Congress and its Standing Committee, as well as the 
administrative regulations formulated by the State Council, and may not invalidate a contract on 
the basis of any local regulations or administrative rules.” 

3.  Analysis of the VIE structure 
An acronym for Variable Interest Entities, “VIE” is a term formally used by the U.S. Financial 

Accounting Standards Board to refer to an entity under the de facto control of an investor. Article 
217 of the Company Law of China defines a "de facto controller" as “any person who is not a 
shareholder but is in a position to exercise de facto control over the acts of the company by means 
of investment relationships, agreements or any other arrangements.” Therefore, a VIE may also 
be considered as a company controlled by a “de facto controller”. Following the Enron incident 
in 2001, any enterprise as a de facto controller of a VIE must disclose the maximum exposure to 
loss in its financial statements in accordance with the provisions of the United States Generally 
Accepted Accounting Principles FIN 46-R.  

VIE is one type of SPE (i.e., Special Purpose Entity, or “SPV”, i.e., Special Purpose Vehicle), 
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company which is short-lived in nature. The purpose of establishing such companies is for 
completing specific short-term tasks, such as avoiding financial risks (generally bankruptcy), 
tax or other regulatory risks. A difference between a VIE and a general SPE is that a “primary 
beneficiary” which assumes the majority of risks and receives the majority of gains of a VIE is 
required to incorporate the assets of VIE in its own financial statements, according to the US 
accounting principles cited above.  

Recently, the use of the VIE structure by investment banks has opened up cross-border 
financing channels for Chinese private companies, which has also enabled foreign investors to 
obtain the actual interests of a quasi-subsidiary through a business entity controlled under an 
agreement rather than by means of equity control. The  “T Company” discussed above is such a 
“Variable Interest Entity”. To take China as a host country as an example, the relevant procedures 
are as follows: first, the foreign investor and the Chinese founding shareholder (generally a private 
enterprise owner) will establish an offshore company outside China, such as the BVI company 
referred to above. The BVI company will then establish a WFOE in China to operate in a industry 
which does not restrict the entry of foreign investment, such as a technical consulting company. 
Based on contractual relations, this WFOE will provide a qualified domestic operator (e.g., the 
aforementioned T Company, hereinafter referred to as the “Domestic Licensed Company”) with 
intellectual property, management consulting, franchising license, technical service, equipment 
lease, equity pledge and even bridging loans, thereby obtaining the de facto control of the 
Domestic Licensed Company, and ultimately enabling the foreign investor to indirectly invest in 
the industries which it was formerly restricted or prohibited from entering. The Domestic Licensed 
Company thus becomes the “Variable Interest Entity” of the foreign investor. 

The key to the VIE structure is that the foreign investor controls the Domestic Licensed 

The VIE structure – A right and interest

in the enterprise
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Company through several agreements instead of direct ownership via equity. Through the VIE 
agreement entered into by and between the WFOE and the Domestic Licensed Company, the 
offshore company obtains the right to control and manage the Domestic Licensed Company 
and realizes the consolidation of the relevant financial statements. These characteristics are of 
substantial significance to domestic private enterprises with the intention of listing on international 
markets and optimizing their tax structures in cross-border transactions.  

The most typical application of the VIE model is in the internet or e-commerce sectors where 
foreign investment is restricted under Chinese law. It should be noted that VIE is only represented 
by a series of agreements without any specific legal nature. However, any intention of denying the 
validity of VIE agreement will inevitably touch upon the fundamental principles of the Contract 
Law. The negotiation and execution of agreements is a common occurrence in the ordinary course 
of business, and entering an agreement results in fulfillment of obligations or being bound to a 
certain extent. A VIE is not a new concept either. As early as the 1970s, when the commerce and 
circulation sectors of China were not fully opened up to foreign investment, some famous foreign 
companies were already engaged by Chinese department stores to participate in their management. 
According to our information, this was a VIE which was came quite close to breaching this 
policy but did not quite do so, and was often used by domestic and foreign investors to avoid the 
restrictive industrial policies. As the old saying goes, “one hand alone can’t clap”,  and in a similar 
fashion, a successful VIE requires the close cooperation of the domestic and foreign parties, while 
also entailing great risks. In the case of any conflict of interest arising in the future between the 
parties to the agreement, the domestic party would often demand to rescind the contract by using 
the industrial policy as an excuse, while the foreign party would make claims on the basis of good 
faith and the other party’s fault in concluding the agreement. As it is very difficult to make a value 
judgment of the “control agreement” from quantitative change to qualitative change, the VIE 
model has remained a grey area in legislation for a long time, and its legitimacy often confuses the 
administrative and judicial authorities. 

4.  A broader definition of “investment” in international investment 
“Investment” has a wide range of meanings as a form of economic behaviour. The description 

of the connotation and denotation of “investment” in international investment treaties are often 
much broader than the definition of foreign investment in the law of China on foreign-invested 
enterprises.   

According to the US Model Bilateral Investment Treaty (BIT), an “investment” has some 
characteristics including, but not limited to, “the commitment of capital or other resources, the 
expectation of gain or profit, or the assumption of risks.” Literally, as long as a certain economic 
conduct has one of the characteristics, it may be determined as an act of “investment”. The China-
Germany BIT defines “investment” as those transactions “made for the purpose of establishing 
lasting economic relations in connection with an enterprise, especially those which allow to 
exercise effective influence in its management,” including not only the relevant equity holders’ 
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and creditors’ rights, but also the claims to money or to any other performance having an economic 
value associated with an investment, as well as intellectual property rights. It is expressly specified 
in the Agreement between China and Canada on the Promotion and Reciprocal Protection of 
Investments, entered into in September 2012, that the benefits under the VIE model basically 
fall under the scope of “investment”. For example, in Article 1 (Definition) thereof, the short-
and-long-term loans with a maturity of at least three years “to an enterprise”, “an interest in an 
enterprise that entitles the owner to share in the income or profits of the enterprise”, “an interest 
in an enterprise that entitles the owner to share in the assets of that enterprise on dissolution” and 
“intellectual property rights” all fall under the scope of investment protection. 

5.  The lack of Chinese law and regulations 
Comparatively speaking, the domestic law of China provides a relatively narrow definition of 

foreign investment. Only by having “equity control” over an enterprise registered in China shall a 
foreign investor be deemed as having made an “investment”. For example, Article 3 of the Law of 
the People’s Republic of China on Sino-Foreign Equity Joint Ventures (1979 Edition) stipulates 
that “An equity joint venture shall take the form of a limited liability company. The proportion 
of the foreign joint venturer’s investment in an equity joint venture shall be, in general, not less 
than 25 percent of its registered capital.” Article 2 of the Law of the People’s Republic of China 
on Wholly Foreign-owned Enterprises (1986 Edition) specifies that “wholly foreign-owned 
enterprises refer to those enterprises established in China by foreign investors, exclusively with 
their own capital, in accordance with relevant Chinese laws.” Even according to Article 2 of the 
2002 Provisions for Guiding the Foreign Investment Direction, which serves as an administrative 
regulation, it is very difficult to tell whether the VIE model should be included in the Chinese 
government’s regulatory system of foreign investment.  With respect to the business of T Company 
concerned in “CIETAC Shanghai’s first VIE arbitration case”, the only “slightly reliable” 
legal basis we have found so far is Article 6 of Administrative Provisions on Foreign-Invested 
Telecommunications Enterprises (amended by the State Council in 2008): “…The proportion of 
capital contributed by the foreign investor(s) in a foreign-invested telecommunications enterprise 
that is engaged in value-added telecommunications services (including radio paging business as 
part of its basic telecommunications services) shall not exceed 50% ultimately…”  

It is to be expected that if the Notice, which does not even qualify as a law, is enforced by the 
government authority as a “current law”, it will very probably give rise to international investment 
disputes. 

Aside from the questionable nature of the legal documents which the award was based on, 
the “the direct award made by CIETAC Shanghai in respect of the validity of VIE” claimed in the 
aforementioned report reflects two major limitations of Chinese legislation on foreign investment: 
first, in this case, does the State expressly prohibit the entry of foreign investment in the 
business under the agreement entered into between the WFOE and T Company and its founding 
shareholder? Secondly, does “control by agreement” qualify as “investment” or not? The answers 



— 212 —

Commercial Dispute Resolution in China: An Annual Review and Preview (2014)<<<

to these two questions relate to the validity of the “agreement”. 
Currently, the administrative license system is widely implemented in China for the admission 

of foreign investment. Whether the foreign investor is establishing a new enterprise, or merging 
with or acquiring an enterprise in China, in the case of any enterprise with foreign equity, it is 
subject to government approval. The significance of prior approval is that it puts in place a ban 
on any prohibited project or restricted project failing to meet the conditions imposed on foreign 
investment. The “control by agreement” model of VIE does not involve any new establishment, 
merger or acquisition. The agreement takes effect immediately without the requirement for 
government approval. Therefore, even in the sectors which foreign investment is allowed to enter, 
the VIE model is occasionally used to avoid the approval process. It is evident that given China’s 
current administrative framework and regulations on foreign investment, the problems with VIE 
cannot be solved using the current regulatory regime. 

Some scholars maintain that on the surface, the key of determining the validity of a 
VIE agreement lies in how we regard and apply the principles of public law, especially the 
administrative regulations and normative documents at a lower level of the legal hierarchy. The 
tribunal of the “first VIE case” adopted the most conservative, but nonetheless safe and reliable 
method, i.e. selecting certain normative documents to find the contract null and void, which did 
help to avoid some areas of difficulty. However, if no such detailed normative documents were 
available in certain industries and sectors that restrict or prohibit the entry of foreign investment, 
and in particular, if the VIE enterprises in these industries were listed abroad and did not receive 
any punishment for the prohibited admittance of foreign investment, would the tribunal be inclined 
to determine the contract as valid? Therefore, on a closer and more reflective examination, the 
validity of a VIE contract is a microcosm of the ambiguity of Chinese policy on the admittance of 
foreign investment in practice, rather than in respect of one or several industries.       

6.  A re-analysis of the VIE model 
In practice, a large number of disputes involving the VIE model arise from previous attempts 

to avoid the complicated pre-approvals for foreign investment. Taking a dispute case involving an 
educational institution as an example, for the purpose of avoiding many pre-approvals required 
under the Regulations on Chinese-Foreign Cooperation in Running Schools, a foreign education 
institution entered into a series of control agreements with a domestic private school in China, 
including a long-term business operation agreement, a consulting service agreement, an IP 
license agreement and purchase option etc. With these agreements, the foreign entity became 
the de facto controller of this private foreign language school. After three years of investment, the 
foreign education institution obtained substantial profits, while the original founder of the private 
school received only a limited portion of the profits in comparison. Therefore, the original founder 
intended to rescind the relevant control agreements, and claimed that these agreements were 
invalid according to the provisions of Article 62 of Law on Promotion of Privately-run Schools 
on the grounds of “covering up an unlawful purpose with a legitimate form” and by citing the 
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previously discussed arbitration case involving the VIE of the internet game business conducted at 
CIETAC Shanghai.   

In our opinion, if the claim of the original founder of the private school was upheld by 
the arbitration tribunal, then it means that the administrative rules and regulations on foreign 
investment of China were used as an excuse for breach of contract. Unless it is expressly specified 
in laws and administrative regulations or the parties to the contract commit fraud or coercion etc., 
the judicial or arbitration authority cannot simply determine the contract null and void. Based 
on our observations, the provisions of Article 52 of the Contract Law in respect of “covering up 
an unlawful purpose with a legitimate form” merely lay down an abstract principle but often give 
rise to conflicts of understanding in practice. Therefore, it is specified in the Guiding Opinions 
of the Supreme People’s Court on Several Issues Concerning Trial of Cases on Disputes over 
Civil and Commercial Contracts in the Current Situation (Fa Fa [2009] No. 40) that “where the 
mandatory provision regulates the contract as per, i.e., once the occurrence of a contractual act 
will absolutely prejudice national interest or social and public interests, the people’s court shall 
determine the contract null and void. Where the mandatory provision regulates the ’market entry’ 
qualification of parties to a contract or the performance of a certain contract rather than a certain 
type of contractual act, the people’s court shall prudently determine the validity of such contract 
and shall seek opinions from relevant legislative departments or request instructions from superior 
people’s courts when necessary.” These Guiding Opinions also divide the mandatory provisions 
into those on validity and those on administration: “in the case of violation of mandatory provisions 
on validity, the people’s court shall determine the contract null and void; in the case of violation 
of mandatory provisions on administration, the people’s court shall determine the validity of a 
contract according to specific circumstances.” 

We consider that to date, the Chinese regulations on approval for foreign investment projects 
are basically mandatory provisions on administration, and foreign language education does not 
“absolutely prejudice national interest or social and public interests”. In addition, although VIE 
is a grey area in legislation, we have not seen a specific foreign law on VIE. However, it does not 
mean that VIE will not be subject to any regulation if it touches upon the national interest or on 
social and public interests. The government of the host country will “keep an eye on” any conduct 
that affects the fundamental security of the nation and take action accordingly. Therefore, in 
hearing a VIE dispute case, how arbitrators determine the “influence” and “control” of the parties 
concerned on the relevant industry merits discussion. From our point of view, any “agreement” 
will influence the parties concerned and in respect of “influence” or “control”, deep and detailed 
investigations should be made. For example, a property buyer has paid 20% of the total price of 
the property as a first installment, and the other 80% will be paid by bank loans. The bank, as the 
lender, generally requires the property buyer to mortgage the property and to take out insurance 
with its appointed insurer, but can we consider the bank to be the “de facto controller” of the 
property? According to Article 217 of the Company Law, “A de facto controller refers to anyone 
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who is not a shareholder but is able to hold de facto control of the acts of the company by means 
of investment relations, agreements or any other arrangement.” Does one become the “de facto 
controller” of an enterprise if it is the exclusive seller of all the products of the enterprise? As 
“control” is not so evident as “shareholding” and requires quantitative analysis, and there is no 
obvious answer available under current laws, the judicial or arbitration authorities need to conduct 
an all-around examination of the Domestic Licensed Company in respect of the composition of 
senior management, corporate governance structure and mechanisms for operational decision-
making, etc. 

IV.  Conclusion 

With the rapid development of the Chinese economy, investment activities are bound to be 
increasingly complicated and diversified. Different from conventional commercial disputes, 
investment disputes are distinguished by their complicated legal relationships, diversified 
interested parties, government interference and involvement of many public policy factors. It is 
believed that these characteristics will continue to exist into the foreseeable future. 

In 2013, marked progress in this area was achieved via legislative measures such as the 
relaxation of regulation and increased respect for the autonomy of will of the parties concerned. 
With regard to the resolution of disputes, a number of typical cases, e.g. value adjustment and 
VIE cases, received attention from legal practitioners, academia and other interested parties. As 
the debate surrounding this area progressed , society has developed a more rational and objective 
understanding and analysis of typical investment activities and the relevant investment clauses.    

We believe that these contributions made by the legislature, legal practitioners and academia 
will lay a solid foundation for the development of the Chinese investment market and the 
improvement of investment dispute resolution mechanisms. 
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Annual Review on International Trade 
Dispute Resolution

WANG XuehuaA∗  LIU JingB∗∗

I. Overview

International trade means the exchange activities of commodities, labor services and etc. from 
different countries and/or regions, including trade in goods and services. 

A. Trade in goods is the most traditional way in international trade. For the first time, China 
overtook US as the world’s biggest trader in goods in 2013. The total value of China’s imports and 
exports in 2013 is CNY 25.83 trillion (equivalent to USD 4.16 trillion), a 7.6 per cent increase 
from a year earlier on a renminbi-adjusted basis, higher than the increase rate of 2012 as 6.2 per 
cent. It is the first time that the total value of China’s yearly imports and exports exceeds USD 4 
trillion. Among it, the total value of exports is CNY 13.72 trillion (equivalent to USD 2.21 trillion), 
a 7.9 percent increase; the total value of imports is CNY 12.11 trillion (equivalent to USD 1.95 
trillion), a 7.3 percent increase; and the trade surplus is CNY 1.61 trillion (equivalent to USD 
259.75 billion), a 12.8 percent increase.C

According to the predictions provided by the PRC Ministry of Commerce (“MOFCOM”) in the 
China’s Foreign Trade Situation Report (Fall 2013)D, for China’s foreign trade, its basis of rebound 
is not stable, its situation is still complex and grim, and its stress and challenges mainly are: the 
global market’s demand is generally weak, domestic industries are facing challenges in their 
competitiveness, and trade friction situation is still grim.

∗				Founding partner of Beijing Huanzhong & Partners.
∗∗		Partner of Beijing Huanzhong & Partners.
C  Xinhua Net: “China’s Total Value of Imports and Exports in 2013 is Increased 7.6 Per Cent and Exceeds USD 

4 Trillion for the First Time”, published by the website of www. xinhuanet.com at http://news.xinhuanet.com/
finance/2014-01/10/c_125984829.htm, last visited: 15 January 2014.

D   The Comprehensive Department of the PRC Ministry of Commerce: “the China’s Foreign Trade Situation 
Report (Fall 2013)”, published on the website of www. Mofcom.gov.cn at http://zhs.mofcom.gov.cn/article/
cbw/201310/20131000372883.shtml, last visited: 15 January 2014.
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B. Trade in services represents about 20 per cent of international trade in the world. 
Developed countries’ trade in services has a higher ratio, while the ratio of China’s trade in 
services is between 9 percent and 10 percent.A In 2013, the total value of trade in services is 
USD 539.64 billion, a 14.7 percent increase. For the specifications, traditional service industry 
accounts for a significant part in China’s trade in services, while high value-added trade in 
services such as trade in financial services, computer and information services, consulting 
services, adverting services, franchising, etc continue growing rapidly.B

In recent years, the international trade disputes in China are mainly on trade in goods, 
and one incentive for such disputes on trade in goods is the large price fluctuations in goods. 
Therefore, this report is mainly focusing on the disputes on trade in goods and still considering the 
other forms of trade disputes.

II.The�Promulgation�of�Laws,�Regulations�and�Provisions�as�well�as�Hot�Events�
in�2013

A. Speeding Up the Process of the Free Trade Agreement Negotiations, and Signing Free Trade 
Agreement (FTA) with Iceland and Switzerland Respectively

a. On 15 April 2013, China and Iceland signed the “Free Trade Agreement between the 
Government of the People’s Republic of China and the Government of Iceland” which is the first 
FTA that China has signed with a European country.

According to China-Iceland FTA, in the area of trade in goods, Iceland will implement zero 
tariff on all industrial products and fishery products imported from China which accounted for 
99.77 percent of China’s total exports to Iceland after China-Iceland FTA coming into effect. 
Meanwhile, China will implement zero tariff on goods under 7,380 tariff numbers imported from 
Iceland, which accounted for 81.56 percent of China’s imports from Iceland, including Iceland’s 
famous aquatic products. After the establishment of China-Iceland FTA, zero tariff shall apply to 
96 percent of goods in terms tariff number, or 100 percent in terms of trade volume.C Also, China-
Iceland FTA covers intellectual property rights, trade in services, cooperation in economics and 
technology, and etc. 

The China-Iceland FTA negotiations commenced in December 2006, but suspended in 2009 
following Iceland’s attempts to join the European Union. In April 2012, the leaders of China and 
Iceland decided to resume the negotiation. After six rounds of negotiations, China and Iceland 

A   Ma Hanqing, “China Becomes the World’s Largest Trader in Imports and Exports with its Total Value Exceeding 
USD 4 Trillion”, published by the website of www.qq.com at http://news.qq.com/a/20140113/010427.htm, last 
visited: 15 January 2014.

B   A news report: “China’s Trade in Services in 2013 Exceeds USD 500 Billion”, published by the website of www. 
sina.com at http://news.qq.com/a/20140113/010427.htm, last visited: 15 January 2014.

C   Shang Yanan, “MOFCOM: ’Free Trade Agreement between the Government of the People’s Republic of China and 
the Government of Iceland’ is signed in Beijing”, published by the website of www. yicai.com at http://www.yicai.
com/news/2013/04/2630070.html, last visited: 11 January 2014.
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settled their substantial negotiation and agreed on the contents of China-Iceland FTA in January 
2013.

China-Iceland FTA will enter into force 60 days after the date when both China and Iceland 
have completed their required legal procedures and their respective written notifications are 
received by the other party.

b. On 6 July 2013, China and Switzerland signed the “Free Trade Agreement between the 
Government of the People’s Republic of China and the Swiss Confederation” which is the first FTA 
that China has signed with a European continental country as well as one of the most high-quality 
and comprehensive FTA among all the FTAs signed by China.

According to China-Switzerland FTA, in the area of trade in goods, Switzerland will 
implement zero tariff on 99.7 percent of imports from China from the date when China-Switzerland 
FTA enter into force, and China will implement zero tariff on 84.3 percent of imports from 
Switzerland finally. Specifically, from the date when China-Switzerland FTA enter into force, 
Switzerland will implement zero tariff on 6958 items of products, 619 items of products will get 
tariff reduction whose rate varies from 10 percent to 50 percent, and 254 items of products will not 
receive any tariff exemption or deduction. The above tariff-exempted/reduced items of products 
include industrial products and agricultural products, which is the first time that Switzerland opens 
its agricultural market by such a big margin in a single FTA and the first time that Switzerland 
promises to reduce tariff on agricultural components of the processed agricultural products in 
WTO negotiations or FTA negotiations. A

In the area of trade in services, for the first time, Switzerland agreed to regulate the time 
limits on the acceptance and issuance of visa, work permit and residence permit. Switzerland also 
agreed to carry on cooperation dialogues with China on traditional Chinese medicine and made 
further promise on areas like tourism and translation.B

The China-Switzerland FTA negotiations commenced in 2010 and completed nine rounds of 
negotiations. On 25 May 2013, memorandum of understanding on closing the free trade agreement 
negotiations was signed by China and Switzerland, signifying that the substantial negotiation was 
settled.C

China-Switzerland FTA will enter into force on the first day of the third month following the 
month in which both China and Switzerland have completed their required legal procedures and 
exchanged their diplomatic notes.

On 5 September 2013, China and South Korea held the seventh round of negotiations for the 

A   MOFCOM: “Head of Department of International Trade and Economic Relations Made an Interpretation on China-
Switzerland Free Trade Agreement”, published by the website of www.mofcom.gov.cn at http://english.mofcom.gov.
cn/article/newsrelease/policyreleasing/201308/20130800233165.shtml, last visited” 27 March 2014.

B   i.d.
C   Wu Chen, Wang Zhao and Shi Jianguo: “Financial Comments: China-Switzerland FTA—a New Way to Promoting 

the China-Europe Trade”, published by www. people. com at http://politics.people.com.cn/n/2013/0525/c363864-
21613253.html?prolongation=1, last visited: 13 January 2014.
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free trade agreement in Weifang, China, and agreed on the FTA’s fundamental principles, which 
signifying that the first stage of the negotiations is completed.

The China-South Korea FTA negotiations have two stages. In the first stage, the two parties 
reached consensus on issues as trade in goods, agreements scope, principles, frames and elements 
of talks.A

B. On 21 June 2013, the Cross-Strait Agreement on Trade in Services (the “Agreement”) was 
signed by Association for Relations Across the Taiwan Straits (“ARATS”) and Straits Exchange 
Foundation (“SEF”). The Cross-Strait Agreement on Trade in Services as well as the Cross-
Strait Agreement on Investment Protection and Promotion are the follow-up agreements under the 
Cross-Strait Economic Cooperation Framework Agreement (“EXFA”), representing the cross-
strait efforts to implement the items under ECFA.

According to the Agreement, both parties have made 144 commitments on opening concerning 
more than 100 service sectors covering commerce, communication, construction, distribution, 
environment, health and society, tourism, entertainment, culture and sports, transportation, and 
finance, and etc. Particularly, mainland China has made 80 commitments on opening (including 65 
for non-finance and 15 for finance), while Taiwan has made 64 commitments on opening (including 
55 for non-finance and 9 for finance). The commitments mainly include the following: extension of 
terms for market access, removal of equity restrictions, expansion of business scopes and operating 
regions, delegation of examining and approving powers and limits, facilitating market access and 
etc.B

The Agreement will enter into force on the following date after both mainland China and 
Taiwan region have completed their required legal procedures and their respective written 
notifications are received by the other party. The Agreement is to further open on the basis of the 
early harvest on trade in services under ECFA, and the relevant provisions with respect to cross-
strait trade in services under the Agreement shall also apply to the measures of the early harvest 
on opening on trade in services under ECFA.

C. On 6 January 2013, China officially withdrew the declaration that “The People’s Republic 
of China does not consider itself to be bound by article 11 as well as the provisions in the 
Convention relating to the content of article 11” concerning the United Nations Convention on 
Contracts for the International Sale of Goods (CISG).C

A   “ROK and China Complete First-Stage FTA Talks”, published by the website of fta.mofcom.gov.cn at http://fta.
mofcom.gov.cn/enarticle/enkorea/enkoreanews/201312/14635_1.html, last visited: 26 February 2014.

B   MOFCOM: “Interpretation of the Cross-Strait Agreement on Trade in Services by Head of Department of Taiwan, 
Hong Kong and Macao Affairs of MOFCOM”, published by the website of english.mofcom.gov.cn at http://english.
mofcom.gov.cn/article/newsrelease/policyreleasing/201307/20130700185076.shtml, last visited: 13 January 
2014.

C   MOFCOM: “China Contract Law and CISG Become More Consistent in Provisions on Contract Form and their 
Applicability”, published by the website of english.mofcom.gov.cn at http://english.mofcom.gov.cn/article/
newsrelease/significantnews/201302/20130200038302.shtml, last visited: 10 January 2014.
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CISG, as the uniform substantive law in international trade that adjusts and regulates 
purchasing and sales contracts in international goods, came into force on 1 January 1988. 
Eighty states have adopted CISG as of 26 September 2013A, and CISG has become one of the 
most successful international uniform laws. CISG has played a positive role in eliminating legal 
obstacles in international trade and promoting the development of international trade. China 
officially ratified CISG on 11 December 1986. Considering the legislation and national condition, 
when submitting the ratification, China declared not to be bound by “article 11B as well as the 
provisions in the Convention relating to the content of article 11". In 1999, taking CISG as the 
template and considering its national conditions, China promulgated PRC Contract Law. Under 
PRC Contract law, there is no requirement on the contract form which means that a contract can 
be made by any means, consistent with the stipulations of Article 11 of CISG.C 

The withdrawal of the declaration by China effectively solved the conflict between China’s 
domestic law and CISG, and made them more consistent in terms of the rules and application 
of contract form. It can avoid misunderstanding by foreign traders and other countries that 
Chinese law application in contract form is unequal. It can reduce legal obstacles for China’s 
further development of foreign trade, and is conducive for China to actively integrating into the 
international community and fully taking part in economic globalization process.

D. In the 3rd meeting of PRC Standing Committee of the 12th National People’s Congress on 
29 June 2013, the following provisions are amended: the original second part of Article 28 of PRC 
Customs Law providing that “import and export goods may be exempted from examination upon 
approval by the General Customs Administration if an application has been made by the consignee 
or consignor” was amended as “import and export goods shall be exempted from examination 
under special circumstances, and such exemption shall follow the provisions made by the General 
Customs Administration”; and the original Article 21 of PRC Import and Export Commodities 
Inspection Law providing that “the agent going through the formalities of applying for inspection 
on behalf of the consignee of import commodities or consigner of export commodities shall 
register with the commodity inspection authorities; when going through the formalities of applying 
for inspection, the agent shall submit his letter of authorization to the commodity inspection 
authorities” was amended as “the agent going through the formalities of applying for inspection on 
behalf of the consignee of import commodities or consigner of export commodities shall submit his 
letter of authorization to the commodity inspection authorities”.

Compared to the original version, the newly revised version of PRC Customs Law provides a 

A   “CISG: Table of Contracting States”, published by the website of www.cisg.law.pace.edu at http://www.cisg.law.
pace.edu/cisg/countries/cntries.html, last visited: 20 December 2013.

B   Article 11 of CISG provides that: “A contract of sale need not be concluded in or evidenced by writing and is not 
subject to any other requirement as to form. It may be proved by any means, including witnesses”.

C   Article 10 of PRC Contract Law provides that: “The parties may conclude a contract in writing, orally or in other 
forms…”.
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more standard and rational way to conduct the exemption of examining import and export goods 
under special circumstances, which is to be regulated under the special provisions made by 
the General Customs Administration. At present, the General Customs Administration has not 
promulgated any provision on this matter. Besides, the newly revised PRC Import and Export 
Commodities Inspection Law waives the requirement of agent registration, which simplifies the 
administrative procedures.

E. On 18 September 2013, the PRC State Council issued the Framework Plan for the China 
(Shanghai) Pilot Free Trade Zone (the “Plan”) and the opening ceremony of China (Shanghai) Pilot 
Free Trade Zone (the "Zone") was held on September 29.

According to the Plan, The Zone is comprised of the four customs supervision areas, including 
Shanghai Waigaoqiao Bonded Zone, Waigaoqiao Bonded Logistics Zone, Yangshan Bonded 
Port and Shanghai Pudong Airport Free Trade Zone, and based on the ongoing results of the 
implementation , as well as to develop industry and the need to spur the radiating effect, the scope 
of implementation and the scope of the pilot measures will be progressively expanded, forming 
a supporting mechanism for building Shanghai as an international economic, finance, trade and 
transportation center. Besides, the appendix of the Plan, Measures to Open Up the Service Sectors 
in the China (Shanghai) Pilot Free Trade Zone, provides 23 measures under 18 sections on the 
further opening of service industry, covering 6 sectors (i.e. financial service, transportation service, 
commerce and trade service, professional service, cultural service and public service).

The Municipal Government of Shanghai also issued the Measures for Administration of China 
(Shanghai) Pilot Free Trade Zone, the Measures for Administration of the Filing of Foreign-
Invested Projects and Companies, the Measures for Administration of the Filing of Investment 
Projects and Companies in Overseas Countries, and the Negative List of Foreign Investments 
(2013). Particularly, the Negative List of Foreign Investments (2013) includes 190 regulatory 
measures stipulating that, foreign investment projects and establishment of foreign investment 
enterprise should be allowed under filing requirement unless listed as prohibited or restricted 
under the negative list (with the exception where pre-approval is still required even for domestic 
investment projects as stipulated by the State Council).

III. Selected Cases

A.�Damage� issue�under�a�case�where� the�domestic�supplier�prepared�goods�
before� its� sale�contract�being�effective� for� facilitating�a� foreign-related�
economic�contract�while�the�sale�contract�failed�to�come�into�effect�at�last

a.�Case�Briefing:

A pressure regulating and measuring gas valve system producer (the Claimant) and a domestic 
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company (the Respondent) signed a sale and purchase contract (the “Contract”) stipulating 
that the Respondent shall purchase 42,020 sets of pressure regulating and measuring device 
and supplements (the “Goods”) from the Claimant. Such purchased products were to be resold 
by the Respondent under a foreign-related economic contract to a buyer from Country A using 
the loan with favorable terms provided by Chinese government to the government of Country A 
for promoting bilateral trade. In the Contract, the Goods shall be delivered under the following 
terms: the Respondent shall deliver the Goods 7,000 sets per time, and the first deliver shall be 
conducted within 90 days following the effective date of the Contract to the designated warehouse 
at port, and the rest of the Goods shall be all delivered within 240 days following the effective date 
of the Contract. On the matter of payment, the Contract provides that the Respondent shall pay 
30 percent of the total purchase price to the Claimant as advance payment after the parties signed 
the Contract. In addition, the Contract stipulates that it shall enter into force when the Claimant 
receives the advance payment from the Respondent.

After that, the parties signed two supplemental agreements which amended the quantities of 
the Goods and the total purchase price, i.e. Supplemental Agreement 1 raised the quantities of the 
Goods to 68,112 sets, and Supplemental Agreement 2 raised the quantities of the Goods to 75,000 
sets, changed the advance payment to 15 percent of the total purchase price, and Supplemental 
Agreement 2 stipulated that, as an integral part of the Contract, it shall enter into effect upon the 
execution of the agreement and effecting the advance payment by the Respondent. On 9 February 
2010, the Respondent emailed to the Claimant, stating that: attached was the Schedule of Goods 
Delivery to the buyer from Country A; the time indicated in the schedule shall be the Goods 
arrived in Country A, and therefore, the Claimant’s delivery time shall be run back 2 months and 
the effective date may temporally be March 1. The schedule was sent as an attachment of such 
email.

The Claimant purchased the main components of the Goods, i.e. pressure regulators, from 
Company B, sending purchase orders three times and ordering 75,650 pressure regulators, which 
are: the purchase order sent on 10 June 2009 ordering 10,000 pressure regulators, the purchase 
order sent on 9 February 2010 ordering 65,500 pressure regulators, and the purchase order sent on 
30 March 2010 ordering 150 pressure regulators. For the above pressure regulators, the Claimant 
paid the purchase price to Company B and taxes, approximately in amount of CNY 18 million. 
However, the Respondent refused to pay the purchase price under the Contract by claiming that 
the buyer from Country A had amended the foreign-related economic contract due to price issues. 
Therefore, the Claimant submitted the dispute for arbitration and requested that the Respondent 
shall pay all the costs incurred above with interest loss.

b.�Issues�and�Views�from�the�Tribunal:

The issues of this case are mainly the following: (i) whether the Contract is effective; and (ii) 
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whether the Respondent has fault.
(a) The Contract has not taken effect for the following three reasons:
Firstly, the Contract explicitly provides stipulations on the effectiveness of Contract, which 

is that the Contract shall enter into force when both parties execute the Contract and the Claimant 
receives the advance payment (i.e. 30 percent of the total purchase price) from the Respondent. 
Supplemental Agreement 1 and Supplemental Agreement 2 only amend the stipulations of 
quantities of the Goods, the total purchase price and the calculation of advance payment, and 
both supplemental agreements stipulate that the rest provisions of the Contract remain the same. 
Even though Supplemental Agreement 1 provides that “after the Contract has been executed and 
entered into effect, the purchaser shall pay 30 percent of the total purchase price to the supplier’s 
designated bank account as advance payment”, the Contract is a domestic sale and purchase 
contract for facilitating the foreign-related economic contract, and Supplemental Agreement 2 
explicitly provides that this supplemental agreement shall take into effect upon the execution of 
the agreement and effecting the advance payment by the Respondent and Supplemental 1 shall be 
rendered as void. Therefore, the stipulation of the effectiveness of Contract by the parties is clear 
and accurate.

Secondly, the email dated 9 February 2010 shall not be considered either as an expression 
that the Contract enters into effect or as a notice to perform the Contract. Since the statement 
that “the effective date may temporally be March 1” is not a confirmation on the Contract’s 
effective date, and afterwards the parties signed the Supplemental Agreement 2 on 19 March 2010 
stipulating that the Contract shall enter into effect when it is executed and the Respondent effects 
the advance payment, it is explicitly indicated that the parties have not considered the email 
dated 9 February 2010 wither as an expression that the Contract enters into effect or as a notice to 
perform the Contract.

Thirdly, there is no circumstance that prevents the Contract from taking into effect in this 
case. The Respondent rejected the demand by the buyer from Country A of a 36 percent decrease 
in purchase price, resulting in the fact that the foreign-related economic contract failed to take 
into effect, which shall not constitute illegally preventing the Contract from taking into effect.

(b) The Respondent shall be proportionally responsible for the damages incurred by the 
Claimant for preparing the Goods.

Firstly, the Respondent has no responsibility for breach of contract. Since the Contract has 
not taken into effect, there is no contractual or legal basis for the Claimant’s allegation that the 
Respondent shall bear the responsibility for breach of contract.

Secondly, the Respondent shall bear the responsibility for fault in contracting (i.e. culpa in 
contrahendo). Since the Respondent sent the email attaching the Schedule of Goods Delivery to 
the buyer from Country A and the Contract has not taken into effect, the Respondent’s conduct 
constitute a fault in contracting. The Claimant prepared the Goods and incurred loss accordingly, 
after the Claimant considered the previous experience in doing business between the parties and 
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the email sent by the Respondent notifying the Claimant to prepare the Goods. Therefore, the 
Respondent shall bear responsibility by proportion.

The third point is the amount of damage to be determined. Under the circumstance that no 
advance payment has been received and the Contract has not entered into effect, the Claimant 
purchased almost all the pressure regulators needed to perform the Contract before receiving the 
email stating that the effective date may temporally be March 1, which is the main cause of the 
loss. Therefore, the Claimant shall be responsible for most of the loss incurred, and the Tribunal 
ordered the Respondent to pay the damages of CNY 1 million.

c.�Dispute�Observation:

Dispute arising from a sale and purchase contract for supplying the goods for export is common 
in recent years, and the reason is that such transaction in domestic sale of goods often involves 
the downstream transaction in international sale of goods between the exporter and the foreign 
buyer. When any one transaction in this stream has some problem, any other transaction may be 
hugely influenced and arise a dispute accordingly. In this case, the Respondent set a clause in 
the Contract that it shall take effect when the contract for international sale of goods takes effect 
to reduce its risk. However, to conduct the risk management, the Respondent shall consider the 
communications between the parties after the execution of the Contract in good faith as well as 
their previous trading practices. On the other hand, as a supplier in a domestic sale and purchase 
contract, the Claimant shall also consider the risk involved in the goods supplied to the upstream 
seller in the international trade. The Claimant’s underestimation of the risk from the upstream 
seller mainly caused the Claimant’s loss in this case. 

To decide the case, the Tribunal firstly considers whether the Contract has entered into effect. 
Since the Contract has not entered into effect, there is no liability for breach of contract exists. 
Then, the Tribunal finds that the Respondent has fault in contracting and therefore shall bear the 
responsibility accordingly. At last, the Tribunal decides the amount of damages which shall be 
paid by the Respondent based on the Respondent’s fault in contracting.

B.�How�to�identify�the�buyer�in�a�particular�international�trade�transaction

a.�Case�Briefing:

On 2 November 2010, a trade company from Jilin Province (the Claimant) applied for short-
term export credit insurance to China Export and Credit Insurance Corporation (SINOSURE) (the 
Respondent). On 27 November 2010, the Respondent issued the insurance policy. The Claimant 
explicitly provided in the insurance slip that the buyer in the transaction shall be Mr. I from 
Czech. 

On 8 July 2011, Mr. I sent a letter of inquiry to the Claimant on the purchase of truck 
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accessories, and on 22 July 2011, the Claimant confirmed the purchase order from Mr. I, then Mr. 
I effected the down payment. On 2 August 2011, the Claimant submitted the pre-credit check 
application form to the Respondent providing that Mr. I as the buyer, and the Claimant paid fees to 
the Respondent. The Respondent checked the registration information of Mr. I and issued a credit 
approval notice on 22 August 2011 providing Mr. I as the buyer. Company A has been established 
in Czech since 8 August 2011, and is a limited liability corporation with a sole shareholder, i.e. 
Mr. I. On 12 August 2011, Mr. I notified the Claimant that he had a new company and requested 
the Claimant to issue the invoice to Company A as the consignee. Then, the Claimant sent the 
invoice, packing list, certificate of origin and bill of lading to Company A by courier, and all such 
documents explicitly provided Company A as the buyer and consignee. On 31 October 2011, an 
employee of Mr. I confirmed the receipt of the goods. On 18 November 2011, Mr. I effected partial 
payment for the goods and expressed that he would effect the rest payment as soon as possible. 
However, Mr. I did not effect the rest payment. 

The Claimant submitted its claim to the Respondent, while the Respondent refused to accept 
such claim for reason that the Respondent had never approved the credit to Company A as the 
buyer. Therefore, the Claimant submitted such dispute for arbitration.

b.�Issues�and�Views�from�the�Tribunal:

The issues of this case are mainly the following: (i) whether Company A and Mr. I as the buyer 
under the insurance policy are the same entity; and (ii) if they are not the same entity, whether 
there is a change of buyer happened in the export transaction, and whether the parties know such 
change.

(a) Company and Mr. I are not a same entity.
Mr. I is a Czech citizen and a natural person with a business registration which provides him 

be entitled to conduct civil and commercial activities. While Company A is a limited liability 
company registered in Czech Republic on 8 August 2011. Even though Company A has only a 
sole shareholder who is Mr. I and the registered address of Company A is the same as such of Mr. 
I, Company A is not the same legal entity as Mr. I since they have different business registration 
numbers and tax registration numbers. Considering that Company A is a limited liability company, 
Mr. I shall not bear any joint and several liability to Company A’s operation and debts. 

(b) There is a change of buyer from Mr. I to Company A in this export transaction, and the 
Claimant has already known such change at that time.

After the Claimant confirmed the purchase order and received Mr. I’s down payment, Mr. I 
notified the Claimant that he had a new company named Company A and requested the Claimant 
to send invoice providing Company A as the consignee. Afterwards, Mr. I stressed twice that 
all documents shall be sent to Company A as the new consignee, and the Claimant made such 
modifications and adjustments accordingly. Meanwhile, both the claim submission and the export 
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contract clearly provide Company A as the buyer. Therefore, the Claimant knew that the buyer 
changed from Mr. I to Company A at the time when such change occurred. 

The Claimant argued that, the person contacted to the Claimant remained as Mr. I in the 
whole transaction, no change occurred in the business address and the down payment was received 
from Mr. I, and therefore the buyer has not been changed in this transaction. The Tribunal 
rebutted the Claimant’s argument and elaborated that, in international trade, the buyer’s name 
stated in the documents such as contract, invoice, bill of lading, customs declaration form, packing 
list and certificate of origin shall be used directly to identify the real buyer in the transaction, and 
the contact person and who made the payment can only be acted as supplemental factors, rather 
than decisive factors, to identify the real buyer, The key factors to identify the real buyer shall be 
the words on the contract and relevant documents.

Since Company A’s default on the payments was beyond the insurance coverage under the 
insurance policy, the Tribunal considered that the Respondent’s refusal to accept the claim complied 
with the stipulations of the insurance policy and therefore denied the claim from the Claimant.

c.�Dispute�Observation:

In international trade, a change of the buyer usually occurs, and in most cases, the original buyer 
and the newly-changed buyer are affiliated parties. However, if the buyer under the sales and 
purchase contract and the buyer stated in the short-term export credit insurance policy are not the 
same party, the insurance company is entitled to refuse to accept any claim related to the buyer 
under the sales and purchase contract. Therefore, in practice, the seller should timely report such 
changes to the insurance company to protect itself in the transaction. 

Beside, the Tribunal in this case explicitly provided a standard which would be used to 
identify the buyer in an international sale of goods, which is that the buyer’s name stated in the 
documents such as contract, invoice, bill of lading, customs declaration form, packing list and 
certificate of origin shall be used directly to identify the real buyer in such transaction. However, 
the Tribunal did not discuss the issue of whether the insurance company had any fault in this case. 
If the insurance company did know the change of buyer during the performance of the sales and 
purchase contract, or if the insurance company failed to fulfill its obligation to inform the seller of 
the notification requirement on change of buyer, the insurance company has fault in this case and 
shall bear responsibilities accordingly.

C.� Issues�concerning�quality�and�seller’s�obligation� to�provide�CE�certificate�
under�a�sale�and�purchase�contract�for�steels

a.�Case�Briefing:

This case is concerning a sale and purchase contract for steels. Company A (the Claimant) as the 
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buyer purchased steels from Company B (the Respondent). The steels were produced by Company 
C. The Claimant would resell the steels to Company CCC from Germany. The Claimant and the 
Respondent signed the sale and purchase contract (the “Contract”) on 8 May 2008, in which they 
agreed that the Respondent shall provide 1,200 tons of steels, including 900 tons of model x at 
the price of 902 USD/T and 300 tons of model y at the price of 917 USD/T, and provided that EN 
standard I section steels of grade S235JR as the product specification, FOB as the trade term, 
Bayuquan in China as the loading port, and Antwerp in Belgium as the destination port. On 30 
May 2008, both parties singed a supplemental contract in which the steels would be increased to 
1500 tons. Particularly, model x would be increased to 1050 tons and model y would be increased 
to 450 tons respectively. Other terms of the Contract would remain intact.

On 11 August 2008, Belgium Customs detained the steels when the first patch of 1,050 tons 
was arrived at the port of Antwerp, which leads to the Claimant being unable to deliver the steels 
to Company CCC. In order to put these steels into EU market, the Claimant and Company CCC 
retained a Germany agency to conduct an inspection of these steels. According to the result of 
the inspection, the EU authority determined that there were material and frequent discrepancies 
between EN standard steels and the tested steels, and therefore ordered that the CE certificate 
labeled in such steels shall be taken off and such steels shall be banned from EU market.

The Claimant and Company CCC reached a settlement agreement providing that that 
Company CCC, the Claimant and the Respondent would bear the loss equally. However, the 
Respondent refused to accept this settlement agreement. After a failure to settle this dispute under 
consultation, the Claimant initiated the arbitration proceedings requesting the Respondent to 
compensate its loss incurred from the Respondent’s failure to provide the qualified steels (including 
the compensation fee paid to Company CCC, the loss incurred in the resale, shipping fees, storage 
fees and wharfage) and the interest loss accordingly.

b.�Issues�and�Views�from�the�Parties�and�the�Tribunal:

The issues of this case are mainly the following: (i) whether the Respondent has provided qualified 
steels; (ii) whether the Respondent is obligated to provide CE certificate; and (iii) whether the 
Claimant has raised its claim on the steels’ quality during the required quality claim period.

(a) Whether the Respondent provided qualified steels.
The Claimant argued that the steels delivered by the Respondent were not in conformity 

with the Contract which was evidenced by inspection report indicating the material and frequent 
discrepancies between the tested steels and EN standard steels. While the Respondent argued 
that this inspection report was conducted by inspecting steels from the Claimant as well as another 
company, not specifically for the steels in this case, and therefore it shall not have any probative 
force. The Respondent also stressed that, this report only provided that “most part of the steels is 
in conformity with EN Standard.”, and the evidence provided by the Claimant could not support its 
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claim but instead proved that the Respondent’s steels were in conformity with the Contract. The 
tribunal did not give any comment on this issue.

(b) Issue on CE certificate
The Claimant claimed that, according to preliminary ruling issued by Nordrhein-Westfalen’s 

Construction and Communications Bureau based on the inspection report, the Respondent’s CE 
certificate was illegally labeled.

The Respondent stated that the issues on CE certificate were the following: (i) whether the 
Respondent was obligated to provide CE certificate, and (ii) if the Respondent was obligated to do 
so, whether the CE certificate was illegally provided.

Firstly, since the trade term under the Contract is FOB which provides that the buyer shall 
bear the risks and expenses to obtain import permission or any other approval from relevant 
authorities, and CE certificate is a requirement for the products to enter into EU market, the Seller 
has no such duty to provide CE certificate. 

Secondly, CE certificate shall not be deemed as an implicit guarantee or ancillary obligation. 
The Claimant, as a Hong Kong company, may have no knowledge on whether these products would 
be sold in EU even the Contract named Antwerp as destination port. It could be easily viewed as 
a transfer port. Even that the Contact has stipulated EN standard, it shall be only explained as 
a standard rather than the requirement of CE certificate. Besides, the Claimant’s argument on 
implicit guarantee has no legal basis in mainland China.

Thirdly, even though the Claimant was obligated to provide CE certificate, based on the 
inspection report, the preliminary ruling provided that the CE certificate was illegally provided 
due to the steels’ inconformity with the required quality standards. If the Respondent’s steels were 
in conformity with such standards, the evidence of the preliminary ruling cannot prove that the CE 
certificate was illegally provided. Furthermore, before the execution of the Contract, the president 
of the Claimant went to the manufacturer’s place for inspection and accepted the manufacturer’s 
CE certificate. And Company CCC also accepted a patch of steels under another contract with the 
same CE certificate.

The Tribunal therefore ruled that, under the terms of FOB, it’s the buyer’s obligation to 
obtain importation permission or other approval, and the Respondent has no such duty.

(c) Issues on the stipulations of quality claim period 
Besides the substantive issues on the quality, there are also procedural issues concerning the 

quality claim period. The Contract contains clauses pertaining to the quality claim period and its 
procedure to raise a claim on the steels’ quality. Under PRC Contract Law, the quality of cargo 
shall be deemed in compliance with the stipulations of the agreement if the consignee fails to 
raise any claim on the quality within the required time-limit or in the agreed procedure. Since the 
Claimant did not raise any such claim within the required time-limit and in the agreed procedure, 
the Tribunal concluded that the Claimant’s such failure shall be deemed as an acceptance to the 
steels as in conformity with the Contract.
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Therefore, the Tribunal denied all claims from the Claimant.

c.�Dispute�Observation:

The quality of steels and CE certificate are inseparable issues. In this case, there is no such term 
or clause concerning CE certificate. If CE certificate is deemed as an ancillary obligation or 
implicit guarantee, the Respondent’s failure to provide proper CE certificate means the quality 
of steels is unsatisfactory. If CE certificate is independent from the Contract, it is more necessary 
to discuss the issue of steel quality. Therefore, CE certificate is the core issue in this case. 
Meanwhile, the Contract was executed and performed during the economic crisis period when the 
steel price suffered a severe dive. The ulterior motive of the buyer is to dodge its loss for price 
decline. To reduce such risks, exporters should be familiar with the relevant laws and regulations 
of importing region/country. If there exists special rules about certain cargo, like CE, 3C or wooden 
package, the parties should reach explicit agreement on these issues. In addition, when the price 
fluctuates, the Claimant should negotiate with its supplier in a timely manner to ensure that all 
parties involved bear the risks in a reasonable way.

D.�Issues�concerning�that�supplier�does�not�own�the�trademarks�and�is�not�the�
signatory�party�of�the�Exclusive�Franchising�Agreement

a.�Case�Briefing:

Company A from Guangzhou, China and Company B from Germany executed an Exclusive 
Franchising Agreement (the “Agreement”), in which Company A will act as an exclusive 
distributor for seven types of glass designed by Company B. As consideration, Company A shall 
pay Company B EUR 6 million, among which the first installment of EUR 1 million shall be paid 
within three days after the execution of the Agreement. Company B shall provide detailed business 
plans, commercial guidelines, pricing guidelines and other marketing or advertising materials 
specific to mainland China market, design exhibition for Company A’s use, and conduct training 
programs for company A’s staffs on matters of management, financing and technology. The 
Agreement further provides that, any dispute arising from or relating to this Agreement shall be 
submitted for arbitration held by German Institution of Arbitration, the seat of arbitration shall be 
Frankfurt, the governing law shall be German laws, and arbitration language shall be English. 

After the execution of the Agreement, Company A paid the first installment. But Company 
B did not perform its duty under the Agreement, neither providing evidence of its trademark 
ownership over these seven types of glass nor conducting any negotiation with Company A about 
how to operate the exclusive distribution in mainland China. For this reason, Company A refused 
to effect the rest payment. Company B notified Company A in a notice of default, demanding 
Company A to effect the rest payment immediately or it would terminate the Agreement and 
demand penalty under the Agreement.
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To protect its rights, Company A conducted negotiation with Company B with the assistance 
of attorneys. Company A noticed that the signatory party of the Agreement, instead of Company 
B, was the CEO of Company C. Company A doubted the honesty of Company B. Under the advice 
of its attorney, Company A retained a Germany law firm to investigate Company B and C as well 
as the trademarks of the glass. It turned out that Company B and C were affiliated companies, the 
trademarks over the seven type of glass were owned by Company C’s affiliates in Holland and 
Belgium, rather than Company B.

After the dispute appeared, Company A contacted Company B several times to settle the 
disputes, since Company A did not wish to enter any arbitration proceedings. After several rounds 
of negotiations, the parties agreed that the Agreement shall be terminated and Company A shall 
pay Company B a certain amount of money as compensation such termination.

b.�Dispute�Observation:

This dispute is raised from a transnational exclusive franchising agreement. Even though the 
dispute has been finally settled through negotiation, Company A’s losses and costs incurred in 
the executing and performing the Agreement as well as resolving the dispute affords Chinese 
enterprises a useful lesson. 

Firstly, Company B has many affiliated companies with very similar names in German and 
many other regions/countries. Company A neither conducted a careful research on Company B 
and these affiliated companies nor asked Company B to provide any business registration and 
trademark registrations documents to prove its authority before executing the Agreement. And 
Company A didn’t notice that the person signing the Agreement on behalf of Company B was not 
even from Company B. This is Company A’s first and the biggest mistake made in this case.

Secondly, to conduct a franchise, Company B shall have ownership over its products, 
especially the trademark. Before executing the Agreement, Company A didn’t ask Company B to 
provide these documents on ownership and trademarks or have any arrangement on this issue in 
the Agreement. In fact, Company B is neither the owner of the trademarks or has any right to use 
such trademarks, which means that Company B has no ability to perform the Agreement at all. 
This is Company A’s second mistake made in this case.

Thirdly, when the dispute appeared, Company A feared to participate in arbitration even 
that it was the non-defaulting party. For this very reason, Company A accepted Company B’s 
unreasonable demand. Even though Company B did not perform any duty under the Agreement, it 
still got millions of EUR for compensation. This is Company A’s third mistake in this case.

Fourthly, the arbitration clause under the Agreement provides more advantageous stipulations 
to Company B on the matters of arbitration institution, seat of arbitration and governing law. As 
a Chinese enterprise, it shall try its best to arrange the arbitration in a third country and a well-
known arbitration institution if it cannot manage to select an arbitration institution in China. Of 
course, the matter on the arbitration clause results from Company A’s disadvantageous position in 
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negotiating the Agreement. This is Company A’s fourth mistake in this case. 
These issues above may have been encountered frequently by small and medium sized 

private enterprises in China when seeking overseas cooperation with foreign companies. Chinese 
enterprises are often put into a less advantage position. Only having solid legal support, thorough 
preparation work and diligent pre-investigation before the execution of any agreement, and 
standing strong for its arguments when a dispute occurs, could Chinese enterprises protect its legal 
rights and wrestle a spot for themselves.

E.� Issues� concerning� the�marketability� and� identification� on� the� loss� in�
international�trade�contracts

a.�Case�Briefing:

Company A from Switzerland and Company B from Guangdong, China executed four model 
contracts (the “Contracts”) providing that Company B shall produce goods for Company A. Both 
parties agreed that, any dispute arising from or relating to the Contracts shall be submitted for 
arbitration in a certain arbitration institution, the seat of arbitration shall be Beijing, the arbitration 
language shall be English, and the governing law shall be Hong Kong law.

During the performance of the Contracts, Company A claimed that there were defects in 
Company B’s products and demanded that Company A shall compensate all its losses including 
advertising cost, loss incurred from the sale of discounted products and etc. After the failure to 
settle the dispute in negotiation, Company A applied for arbitration. At the hearing, an employee 
from Company A submitted the written testimony and accepted both parties’ cross-examinations. 
While a legal expert in Hong Kong law retained by Company B provided his expert report and 
cross-examined by the Tribunal and both parties.

b.�Issues�of�this�case:

(a) The merchantable quality and marketability of products
For the marketability of the products, the parties agreed that the products provided by 

Company B shall be in compliance with Article 16.2 of the SALE OF GOODS ORDINANCE of 
Hong KongA.

In the cross-examination, Company A’s witness testified that all the raw materials and models 

A  Article 16.2 (2) of the SALE OF GOODS ORDINANCE provides that: “Where the seller sells goods in the 
course of a business, there is an implied condition that the goods supplied under the contract are of merchantable 
quality, except that there is no such condition- 

 (a) as regards defects specifically drawn to the buyer’s attention before the contract is made; or
 (b) if the buyer examines the goods before the contract is made, as regards defects which that examination ought 

to reveal; or 
 (c) if the contract is a contract for sale by sample, as regards defects which would have been apparent on a 

reasonable examination of the sample.”
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were provided by Company A and the whole manufacturing process was supervised by Company 
A. Only with Party A’s permission, could Company B begin manufacturing. Delivery also needed 
Party A’s prior notice. Therefore, Company B’s products which were manufactured and delivered 
under Company A’s permission shall be deemed as marketable. Company A acknowledged such 
instructions. Even though Company A claimed that its acceptance was under the tight schedule 
and sales pressure, the acceptance of products shall still be considered as an acceptance of the 
product quality.

Furthermore, Company A’s argument on non-marketability was not supported by strong 
evidence. Under Article 5.2 and 16.3 of the SALE OF GOODS ORDINANCE, to decide whether a 
product is marketable, factors such as the quality, price and customers’ expectation to the product 
shall be considered. Several complaints on the product quality or returns of certain products shall 
not be lead to conclude that all the products are defective.

(b) Identification on the loss
At the hearing, to claim for its damages which are mainly about its huge advertising expenses, 

Company A quote from <Chitty on Contracts-Hong Kong Specific Contracts> (second edition) 
that “the buyer may recover from the seller the reasonable amount of any expenses which have been 
wasted, or which he has reasonably incurred, as a result of the seller’s breach”. Company B’s legal 
expert witness testified that, Company A misunderstood the above quotation, since the above 
quotation is followed by the words that “such recovery is possible where it was within the reasonable 
contemplation of the parties, at the time of making the contract”, and “the buyer can recover his 
wasted expenditure only to the extent that it would have been covered by the gross return which he 
would have made from his use of the goods if the seller had fully performed his contract”. Obviously, 
the damages claimed by Company A are beyond Company B’s reasonable contemplation when 
entering into the Contracts. Moreover, Company A doesn’t disclose any profit it should have 
obtained if Company B performed the Contracts.

Meanwhile, Company A’s witness said in the cross-examination that, advertisement shall 
be planned in advance of 12 months, for example, the invoices of advertising expense in 2011 is 
for the sale in 2012. However, Company B has ceased to deliver products to Company A since 24 
June 2011. Therefore, it is no doubt that, no matter whether the claim for its wasted expenses is 
reasonable, the proof of Company A’s advertising expenses has no relevancy to this case.

c.�Dispute�Observation:

This case involves disputes arising from contracts of international sale of goods. Since the 
presiding arbitrator is not from mainland China, the arbitral proceeding is basically followed by the 
international arbitration practice (greatly influenced by common law system), which is epitomized 
by procedural order, expert witness and cross-examination. Especially, the cross-examination 
is the most crucial part in this case. The testimony of Company A’s witness is detrimental to 
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Company A’s claim and partially rebutted, which is beyond Company A’s expectation, and 
therefore the Tribunal became suspicious about this testimony. The huge success in the cross-
examination provided Company B a strong support for stating its defense and counter claim. In 
addition, since the governing law in case is Hong Kong law, the Hong Kong law expert’s testimony 
gave a concise and precise explanation to certain issues in this case.

IIII. Academic Activities and Hot Theoretical Issues

Compared to 2012, the year of 2013 has witnessed lots of academic activities, especially the 
conferences and seminars on practical issues in international trade dispute resolution for 
practitioners such as arbitration institutions, judges, attorneys, enterprises and other experts. In 
the meantime, the academic research is actively conducted, while its hottest field is still relating to 
the international uniform law or domestic law on international sale of goods.

A.�Research�on�the�Amendment�of�CISG

Professor Wang Liming from Renmin University China Law School, in his paper of <United 
Nations Convention on Contracts for the International Sale of Goods, CISG> and China’s legislation 
on Contract LawA, provides his detailed research on CISG’s deficiency and how to conduct its 
amendment. He also comments on several prevailing views on the amendment in academia and 
expresses his own views that the amendment of CISG shall be conducted in steps and phases. 

Professor Wang thinks that CISG is the most influential legislation works in the world as well 
as a uniform law with mandatory force in nature, instead of soft law. Since China is a signatory 
country, CISG has huge impact on our legislation. This impact could be easily found in PRC 
Contact Law. However, CISG confronts with its strict application scope. New trade pattern like 
E-commerce and trade of service are out of loop. Also, CISG evades issues such as the revocation 
and nullification of contract. These intrinsic flaws become the issue for discussion. Therefore, 
experts suggest various amendment patterns. But there are pros and cons in these suggested 
patterns. Professor Wang thinks that amending CISG via steps and phases is the more scientific 
and reasonable way. Professor Wang further predicts that, with the Closer Economic Partnership 
Arrangement (CEPA) and the Economic Cooperation Framework Agreement (ECFA) coming 
into effects, as well as the highly development of the promising uniform market compromised of 
mainland China, Taiwan, Hong Kong and Macau, a model contract law applicable to such uniform 
market shall be put on the agenda.

A   Wang Liming: <United Nations Convention on Contracts for the International Sale of Goods, CISG > and China 
legislation on Contract Law, published in Global Law Review, Volume 5, 2013. 
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B.�Research�on� Inspection�Period�stipulated� in�PRC�Contract�Law�and� the�
Interpretations�of� the�Supreme�People’s�Court�on� Issues�Concerning� the�
Application�of�Law�for� the�Trial�of�Cases�Involving�Disputes�over�Sale�and�
Purchase�Contracts

In PRC Contract Law, Articles 157A and 158B respectfully stipulate on the matters of inspection 
period and quality claim period. However, there are many disagreements on their understanding 
and application in practice. Judge Sun Yongquan from Yantai Intermediate People’s Court of 
China, analyses four main issues occurred in practice on Articles 157 and 158 of PRC Contract 
Law and expresses his own views in a paper.C

Dr. Wu Teng from Tsinghua University School of Law, in his paper of Inspection Period--- 
Chaos in Contract LawD, provides an in-depth analysis on the inspection period and points out the 
deficiency in PRC Contract Law as well as his own idea after comparing relevant legislations in 
German and US as well as the stipulations of CISG.

Doctor Wu believes that German Law, US Law as well as CISG all have a clear distinction 
between the inspection period and notification period of any inconformity. Time requirement for 
inspection is with a reasonable opportunity or without any delay, while the one for notification is 
within the reasonable time or without any delay. Contractual period of guarantee under CISG is 
applied to replace the time-limit of two-year for notification. However, in China’s legislation, 
the inspection period absorbed the notification period, and as a contractual period, has the same 
function as time-limit. Therefore, the effect of inspection period under PRC Contract Law is very 
harsh. Meanwhile, guarantee periods for quality in China can only interfere in, but not be equal to 
time-limit. There exists the “double-interference in time-limit” issue. For the inspection period 
under Articles 157 and 158 of PRC Contract Law, it shall be distinguished through teleological 
explanation. The “double-interference in time-limit” issue shall be solved via contract 
explanation to exclude one of such “interference”. Interpretation of the Supreme People’s Court on 
Issues Concerning the Application of Law for the Trial of Cases of Disputes over Sales Contracts 
provides the courts discretion to decide the reasonable time for inspection, but some disadvantages 
still remain.

A  Article 157 of PRC Contract Law provides that “he buyer shall inspect the object within the agreed inspection 
period after receiving the object. In case there is no such period agreed upon in the contract, the inspection shall 
be made in time.”

B  Article 158 of PRC Contract Law provides that “Where the parties have agreed upon the inspection period in the 
contract, the buyer shall, within the period for inspection, give a notice to the seller that the object quantity or 
quality fails to conform to the terms of the contract. If the buyer is negligent in giving such a notice, it shall be 
deemed that the object quantity or quality has conformed to the terms of the contract.”

C  Sun Yongquan: Judicial Determination on Inspection Period and Quality Claim Period, published on Shandong 
Justice, Volume 27, Issue 202.

D  Wu Teng: Inspection Period--- Chaos in Contract Law, published on Science of Law, Issue 5 of 2013.
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C.�Introduction�and�Research�on�Calculation�of�Losses�in�British�Contract�Law

There is no doubt that the pattern of contract drafting and dispute resolution lead by common law 
has become the prevailing way in modern world. Since China is a civil law country, people from 
China usually in disadvantageous position in international transactions for lack of understanding 
the common law. Moreover, how to calculate loss under common law on contracts is the most 
imperative lesson that Chinese businessmen and lawyers need to learn.

In his book Damages and Remedies, Mr. Yang Liangyi gives an introduction on loss 
calculation in British contract law and provides many unique views on many hot-debated issues 
under loss calculation. Based on the fundamental principle of recovery that the breaching party 
shall possibly compensate the non-breaching party through monetary relief to the same position 
as that such contract has been fully performed, Mr. Yang elaborates on the loss calculation 
basis, procedures and other issues like the identification of expectation interest / performance 
interest, starting point to calculate the loss, limitations on loss calculation (including reasonable 
expectation, causation and non-breaching party’s obligation to mitigate its loss). In this book, 
he also cites lots of illuminating cases in the last two decades and provides detailed calculation 
methods for several business occasions in modern business world.

D.�Other�Academic�Activities

a.�The�13th�Cross-Strait�Economic�and�Trade�Arbitration�Seminar�was�held� in�
Chengdu.

On 5 September 2013, China International Economic and Trade Arbitration Commission (CIETAC) 
and Chinese Arbitration Association, Taipei (CAA) co-hosted and Sichuan Sub-Commission of 
China Council for the Promotion of International Trade (CCPIT) organized the 13th Cross-Strait 
Economic and Trade Arbitration Seminar in Chengdu participated by more than two hundreds of 
experts in business and law from mainland China and Taiwan.

With the Economic Cooperation Framework Agreement coming into force from 1 February 
2013, trade between mainland China and Taiwan has been booming. Solid legal environment and 
smooth disputes resolution mechanism are indispensable for protecting cross-strait trade.

b.�The�seminar�of�“Establishment of Shanghai Pilot Free Trade Zone and 
Coping with International Trade Disputes”�was�held�in�Shanghai.

On 29 September 2013, Shanghai Pilot Free Trade Zone (the “Zone”) was officially established, 
symbolizing the dawning of a new era for economic reform for China. How to cope with the 
disputes in international trade becomes a new issue. Shanghai Chamber of Commerce for Import 
and Export, joined with Division of Fair Trade for Import and Export under Shanghai Municipal 
of Commission of Commerce, Shanghai WTO Affair Consultation Center and Shanghai Arbitration 
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Commission, jointly hosted the seminar on “Establishment of Shanghai Pilot Free Trade Zone and 
Coping with International Trade Disputes”. The keynote purposes of the seminar are to introduce 
special policy and dispute resolution mechanism in the Zone, discuss the development of policy 
reform, new characteristics in international trade disputes, and provide the strategies to deal with 
these disputes.

In the seminar, participants also discussed several subjects as “Analyzing the Policies 
and Regulations of Shanghai Pilot Free Trade Zone and Opportunities for Trade Enterprises”, 
“Specialties in Fair Trade and Enterprise Defense in Trade Remedy Cases”, “Drafting International 
Trade Contracts and Trade Disputes Prevention” and “Arbitration Services in Free Trade Zone”.

c.�The�seminar�on�“Synchronization in International Trade Rules under the Background 
of Globalization: China and the World”�was�held�in�Beijing.�

The international seminar on “Synchronization in International Trade Rules under the Background 
of Globalization: China and the World” was held in Tsinghua University from 20 October 2013 to 
21 October 2013. This seminar was co-organized by Tsinghua University and the United Nations 
Commission on International Trade Law and attended by over 100 law Professors, legal experts 
and scholars from more than 10 countries like China, US, German, Switzerland, Sweden, Japan 
and Australia.

In this seminar, participants expressed their views on several subjects as “Deficiency in and 
Supplements to Domestic and international Laws on Sale of Goods”, “Damages and Remedies in 
Laws on Sale of Goods”, “Problems and its Solutions in Legal Practices”, “Reservations of CISG 
Articles and their Revocations” and “Deficiency in and Amendments of CISG”. The seminar highly 
appreciated the positive effects of CISG as the most successful uniform law in international trade 
and hopes it could be ratified by more and more nations and regions to reduce trade barriers and 
speed up the globalization.

d.�The�seminar�on�“International Trade Dispute Resolution in Financial Crisis”�
was�held�in�Wuhan.

On 17 April 2009, Hubei Bar Association and Singapore International Arbitration Centre (SIAC) 
co-hosted and Zhong Lun Law Firm Wuhan Office organized the seminar on “International Trade 
Dispute Resolution in Financial Crisis”, and the seminar was attended by many legal experts from 
bar associations, enterprises and government agencies.

This seminar focused on the challenges and opportunities in the international trade arena 
for local companies. In particular, participants shared their insights on measures for both outside 
and in-house counsel to effectively settle international trade disputes in the current financial 
difficulties.
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V. CONCLUSION

In current international business world, even there is a rapid increase of trade in technologies 
and services, trade in goods is still the most significant part in China’s international trade and 
contributes a lot to our economic development. Year 2013 has witnessed that China overtook US 
as the largest international trader of goods in the world. Especially, after the 18th CPC National 
Congress and the Third Plenary Session of the 18th CPC Central Committee, China’s reform and 
opening step into a new era both in breadth and depth. Therefore, the issues concerning how to 
efficiently resolve the dispute and protect our clients’ interest are vital to the development of our 
international trade.

Litigation has its own advantages as the most traditional way of dispute resolution mechanism. 
But its judgment can hardly be recognized and enforced by foreign courts. Such problem is 
still unsolved nowadays. Even that, Chinese courts still receive voluminous fillings of cases 
on international trade disputes, which helps the courts to gain experience and make progress. 
We have to admit that this is an obvious advantage. However, clients’ crave for confidentiality, 
flexibility and expeditiousness couldn’t be satisfied. International arbitration, with its speedier 
resolution and enforceability, has attracted more and more clients to take it as their first option 
in dispute resolution mechanism. Meanwhile, mediation, a special mechanism originated from 
China, gets more and more attentions from other nations. Combining arbitration and meditation 
together (also called “med-arb”) to settle disputes has been adopted by many arbitration laws 
and arbitration rules in the world for its advantages that, the free will of clients would be honored, 
the cooperation between parties would be maintained, and the need for efficiency, flexibility and 
finalization would also be valued.

International commercial arbitration, as the most efficient and frequently used dispute 
resolution mechanism, has a history of over 60 years. It’s still in the process of improvement and 
international assimilation. Litigation and mediation originated from China still play important roles 
in international trade dispute resolution. We believe, with the development in academic research 
and legal practices, China will resolve the disputes in international trade in a more rational and 
mature way, which would further stimulate Chinese enterprises’ oversea expansion and foreign 
investment in China.
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Annual Review on Financial Dispute 
ResolutionA

TAO XiumingB∗∗

1. Overview

The key words for the Chinese financial market in 2013 are financial reform and financial 
innovation.

As China enters a critical stage in its overall reform, it is also accelerating its financial 
reform quietly. At the end of 2012, the Chinese government announced that it would perfect and 
modernise its financial system, further promote the stability of its macro economy and support the 
development of a real economy, continue pushing ahead steadily with interest rate liberalisation 
and exchange rate reform and progressively achieving the full convertibility of Renminbi under 
capital accounts, as well as accelerate the development of privately-owned financial institutions, 
improve financial regulation and supervision, promote financial innovation and maintain financial 
stability. In July 2013, the General Office of the State Council issued the Guidelines on the 
Financial Sector Supporting the Adjustment, Transformation and Upgrade of Economic Structure, 
which will promote financial reform and innovation and speed up economic restructuring and 
transformation in ten areas. At the end of 2013, the government further clarified the key theme 
of its financial reform in the future, namely, accelerating the liberalisation of interest rates and 
exchange rates, accelerating the full convertibility of Renminbi under capital accounts and 
establishing a deposit insurance system.  

With respect to interest rate liberalisation, the central bank removed all of its control over 
lending interest rates of financial institutions in July 2013, signifying that great strides in the 
reform of interest rate liberalisation have been made. At the end of 2013, the central bank allowed 
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the trading of transferrable interbank certificates of deposit (CD) of significant amounts, which 
represents the commencement of the full liberalisation of deposit interest rates.  Furthermore, the 
re-launching of treasury bond futures trading in May 2013 will also help to improve the structure 
of financial products and accelerate reform of the interest rate regime. With respect to the financial 
industry as a whole, the assets management business of all types of financial institutions witnessed 
significant development in 2013, and a pattern of “broad financial services” and “pan-asset 
management” has begun to take shape. Trust firms further expanded their substantial business 
scale by capitalising on the advantages offered by the unique regulatory regime applicable to 
them. Since the second half of 2012, the China Insurance Regulatory Commission (“CIRC”) and 
the China Securities Regulatory Commission (“CSRC”) have issued consecutive policies to relax 
their control over the businesses of institutions under their jurisdiction, which has resulted in 
the removal of restrictions on asset management business licences, the expansion and integration 
of various business channels and the expansion of investment scope, which in turn has led to 
various institutions starting to engage in asset management business in addition to their respective 
traditional business. In October 2013, the China Banking Regulatory Commission (“CBRC”) 
launched asset management schemes offered by banks and debt financing instruments, which is 
viewed by the industry as heralding the start to remove “conduit business” and to rebuild another 
interbank bond market.  The fundamental regulatory model governing the Chinese financial 
industry which requires separate operation and separate regulation of different types of financial 
businessesA has been subject to challenge on the business/product level, and there has been 
even more homogenisation in business while market competition has intensified. On the other 
hand, inconsistencies among the regulatory standards of different regulators has led to regulatory 
arbitrage and a large amount of conduit businessB, the overall risk in the financial market is 
accumulating and has attracted the attention and vigilance of the senior officials of the Chinese 
government. 

A  “Separate operation” means that no overlap of operation is permitted among the securities sector, trust sector, 
insurance sector and banking sector in China. The principle of separate operation was established in the Decision 
of the State Council on the Reform of the Financial System issued on 25 December 1993, in which Article 6 
provides that “Proper measures shall be taken to develop all types of specialised insurance companies, trust and 
investment companies, securities companies, financial leasing companies, financial conglomerates and other 
non-banking financial institutions, and separate operation shall apply between the insurance sector, securities 
sector, trust sector and banking sector.” Article 6 of the Securities Law of the People’s Republic of China further 
provides that “The operation and regulation of the securities sector shall be separated from that of the banking 
sector, trust sector and insurance sector, and the establishment of securities companies shall be separated from 
that of banking, trust and insurance companies unless otherwise required by the state.”

B  “Conduit business” initially refers to an operating model in which commercial banks provide financing to 
borrowers indirectly by buying the financial products  offered by trust companies or securities companies with 
the funds raised through the off-balance sheet wealth management products they have offered to circumvent the 
national macroeconomic control policy, the loan-deposit ratio and other restrictions. Now, it generally refers to a 
business model in which financial institutions lend their financial business licences or channels, and agree not to 
participate in project sponsorship, take charge of product sales or bear business risk
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The establishment of the China (Shanghai) Pilot Free Trade Zone is another significant 
event which extends beyond the financial industry, and has caught the attention of the global 
community as it will potentially have a profound impact on not only the financial industry and 
the Chinese economy as a whole but also on the neighbouring markets. Among the reform plans 
to be implemented in the free trade zone, the policies concerning the convertibility of Renminbi 
under capital accounts, interest rate liberalisation and the opening-up of the financial services 
sector are particularly noteworthy. In order to resolve the implementation issues with relevant laws 
and regulations in the free trade zone, the Standing Committee of the National People’s Congress 
authorised the State Council to make temporary adjustments to the administrative approval regime 
in connection with the Wholly Foreign-Owned Enterprise Law of the People’s Republic of China, 
the Sino-Foreign Equity Joint Venture Enterprise Law of the People’s Republic of China and the 
Sino-Foreign Cooperative Joint Venture Enterprise Law of the People’s Republic of China.  

Apart from the reforms initiated by the government in its policies, all forms of financial 
innovation initiated by the market players also emerged one after another. 

For instance, no other financial innovation was more noteworthy than the emergence of 
internet finance in 2013. As of the end of 2013, the amount of funds raised by Tianhong Money 
Market Fund through Yu’E Bao created only half a year ago had exceeded RMB 180 billion, 
and the fund became the first to have raised over RMB 100 billion of funds in the history of the 
Chinese mutual fund sector. Moreover, Yu’E Bao enabled the previously unknown Tian Hong 
AMC to become the second largest fund management company (next to China AMC) nationwide 
by the scale of assets under management during the same period.  Online P2P financing platforms, 
such as Renrendai, experienced rough growth in an environment where there is an absence of 
specific applicable laws or regulations and flourished. Bitcoin, an online virtual currency system, 
operates with the peer-to-peer networking technology in the absence of a central counterparty 
or banks, and has caused such a significant impact on the traditional concepts of currency and 
payment that the central banks throughout the world have expressed their intention to tighten 
control and given risk warnings.

Mismatch between the relevant laws, regulations and regulatory regime as well as new legal 
issues and disputes have arisen out of financial reform and innovation and posed many new 
challenges to legislators, regulators, judicial authorities and legal professionals.  

Some events have also occurred in the Chinese financial market during the past year which 
have had a profound impact.

The bond market inspection storm starting from April 2013 turned the spotlight on the 
interbank bond market, an OTC market which was not well known to the public. The regulators 
and police investigated the heads of fixed income business divisions and fund managers of many 
banks, fund management companies and securities companies who were suspected of propping 
or tunnelling by taking advantage of the grey area between the primary market and the secondary 
market. The sheer number of people and amount of capital involved in such investigations is 
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beyond imagination.  Issues such as how to prevent similar cases from a legal and regulatory 
perspective and how to correctly determine the legal liabilities of the persons and institutions 
concerned are worthy of further consideration.    

The huge leap forward in the development of innovative business by securities companies 
between 2012 and 2013 also indirectly resulted in some unprecedented risk events in the Chinese 
capital market. For instance, the trading error made by Everbright Securities on 16 August 2013 
shocked the global financial community. The design flaws in the strategic trading (quantitative 
trading) system in the propriety trading business of Everbright Securities triggered high-amount 
orders being submitted continually, which led to a trading volume as high as RMB 7.27 billion 
and lifted the Shanghai Composite Index 5.96% in the morning session. All the heavyweights, 
including CNPC, Sinopec and ICBC, reached their trading limit as a result. Subsequently, 
Everbright Securities reversed its operation by shorting stock index futures in order to reduce 
its position, and was thereby suspected of engaging in insider trading.  In its prompt response 
to this incident, the CSRC imposed harsh penalties on Everbright Securities, including a fine of 
RMB 520 million, a ban on proprietary trading and suspension of new business approvals. The 
relevant responsible persons were also banned from the market for life. Investors who suffered loss 
caused by the trading error incident have also filed civil lawsuits against Everbright Securities for 
compensation.

Moreover, as financing provided by non-banks has become increasingly active in recent 
years, its risks are also filtering into financial institutions. From 2012 to 2013, liquidity crises 
occurred from time to time as a result of borrowers’ solvency problems when many products fell 
due within a short time span. The Huaxia Bank scandal at the end of 2012 is one such case. This 
was caused by a bank staff member who violated the relevant rules when selling privately-placed 
wealth management products.  Default on repayment triggered the investors to protest to Huaxia 
Bank, Shanghai Branch after they learned that the actual controller of the borrower had been 
arrested due to suspected fraud.  On the same day, the stock price of Huaxia Bank plunged by 
4.15%, which adversely affected the prices of all other bank shares. After several rounds of twists 
and turns, this case was almost brought before a court, but eventually ended up with a settlement 
between the parties.  This also sparked a heated debate about whether banks should guarantee 
repayment of failed financial products they have sold on an agency basis.

In short, the Chinese financial market in the past years witnessed dazzling changes as well as 
endless new issues, which presented new challenges to the parties to financial disputes and legal 
professionals in China. Meanwhile, with the development of the financial market, both the number 
of financial disputes arising in the past two years and the value in dispute have also increased. In 
2013 for example, the Beijing Arbitration Commission accepted 267 financial dispute cases with 
a total value of RMB 5.37 billion, the Guangzhou Court of Financial Arbitration accepted 540 
financial dispute cases with a total value of RMB 2.78 billion, the Shanghai Court of Financial 
Arbitration accepted 374 financial dispute cases with a total value of RMB 1.109 billion, and the 
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Wuhan Arbitration Commission accepted 169 financial dispute cases with a total value of RMB 
268 million.

2. Development of Financial Market Legislation

2.1 Banking sector

On 1 January 2013, the Measures for the Administration of the Capital of Commercial Banks (for 
Trial Implementation) formulated by the CBRC were officially implemented upon approval by the 
State Council. These Measures were adopted further to the formal introduction of Basel III by the 
Basel Committee on Banking Supervision in December 2010, which established the new capital 
standards for the international banking sector, after careful study and discussion of the problems 
in the banking regulatory regime that came to light during the global financial crisis since 2008. 
At the G20 Summit held in November 2011, the G20 members committed to start implementing 
the new capital standards by 1 January 2013 and achieve full implementation by 2019. The 
implementation of these Measures demonstrates that China has made significant progress in the 
construction of a prudent banking regulatory regime. This helps to raise the confidence of the 
international market in the banking system in China and further tighten the control of capital 
and market, so as to continuously enhance the stability of the banking system in China, actively 
promote the change in the development model of the banking sector and effectively serve the 
development of the real economy.

On 25 March 2013, CBRC issued the Notice on Relevant Issues concerning the Regulation 
of the Investment Operation of the Wealth Management Business of Commercial Banks (Yin Jian 
Fa No. 8 [2013]), which regulates the indirect investment of the funds raised through the issue 
of wealth management schemes by commercial banks in non-standardised debt assets, and sets 
clear requirements in respect of the investment targets of such funds and risk provisions. The 
implementation of this Notice is an important action taken by the regulatory authorities to deal 
with the accumulated risks associated with the “cash pooling” business of commercial banks and 
strengthen the regulation of shadow banking. This is conducive to improving risk management and 
control and preventing and eliminating financial risks.

The Notice of the General Office of the State Council on Relevant Issues in Strengthening the 
Regulation of Shadow Banks which came into effect in 2013 (“Document No. 107”) for the first 
time categorises shadow banks in China, specifies the allocation of regulatory responsibilities for 
shadow banks and proposes to improve the relevant regulatory regime. According to the Notice, 
shadow banks are categorised into three types; Type 1 shadow banks refers to credit intermediaries 
which do not hold a financial business licence and are subject to no regulation at all, including 
(among others) the emerging internet financial companies and third party wealth management 
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institutions; Type 2 shadow banks refers to credit intermediaries which do not hold a financial 
business licence and are subject to inadequate regulation, including (among others) financing 
guarantee companies and micro-credit companies; Type 3 shadow banks refers to institutions 
which hold a financial business licence but are undertaking businesses which are subject to 
inadequate regulation or are circumventing regulation, including (among others) money market 
funds, asset securitisation and some wealth management businesses. 

To deal with the problem of shadow banking, the regulatory authorities are also actively 
exploring the transformation of the wealth management business of banks to asset management 
business to bring shadow banking within the regulatory scope. In October 2013, CBRC launched 
two pilot programs for direct debt financing instruments and bank asset management respectively 
and approved 11 banks as the first batch to undertake the relevant business on a pilot basis. Under 
the CBRC pilot programs, direct financing instruments are deemed as a type of special purpose 
vehicle and correspond to the debt financing of an individual entity. These instruments may also 
be quoted and traded as standardised financial instruments on the integrated business platform for 
direct financing instruments and wealth management products established by the China Central 
Depository & Clearing Co., Ltd. Direct financing instruments possess the typical features of a 
trust and are distinguished from traditional wealth management products that are recorded as 
off-balance sheet business of a bank but actually impose on the bank an implied obligation to 
compulsorily repay the principal and earnings to investors at maturity. The funds raised under a 
wealth management scheme of a bank may be used to acquire direct debt financing instruments. 
As direct financing instruments are linked to asset management schemes of banks, this is a 
big step forward for banks to rid themselves of the implied obligation to repay and is of great 
significance to the exploration of standardising non-standardised assets.

Moreover, the regulatory authorities have also taken some substantive measures in relation 
to interest rate liberalisation. On 7 December 2013, the People’s Bank of China promulgated 
the Provincial Measures for the Administration of Interbank Certificates of Deposit expressly 
specifying that the issuers of interbank certificates of deposit include policy banks, commercial 
banks, rural cooperative financial institutions and such other financial institutions as approved by 
the People’s Bank of China. The interest rates of interbank certificates of deposit are determined 
by the market and calculated on the basis of Shibor plus or minus certain basis points. This is of 
significance to increasing the trading volume of money market transactions, improving the use of 
the mid- and the long-term Shibor as a benchmark and facilitating the perfection of the money 
market benchmark interest rate curve. 

2.2�Securities�and�futures�sector

On 1 June 2013, the Law of the People’s Republic of China on Securities Investment Funds (the 
“Funds Law”), which had taken four years to amend, officially took effect. The main amendments 
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to the new Funds Law include: (1) extending the scope of regulation to private funds and imposing 
reasonable and limited supervision on such funds which, among others, feature a small amount 
of assets, a small number of clients and a low risk of spill-over effect; (2) relaxing administrative 
examination and approval requirements by replacing the requirement for approvals with 
registration in respect of applications for the offering of funds, and leaving room for financial 
institutions such as private fund managers and insurance asset management companies to engage 
in public fund business; (3) inserting provisions regarding the prevention of business risks and 
protection of investors’ lawful interests; and (4) improving the governance structure of funds and 
encouraging industry self-regulation. A new chapter on the association for in the fund industry 
has been specifically added to the new Funds Law, empowering the association to administer 
the registration of private fund managers and the filing of fund products. Zhang Yujun, assistant 
Chairman of the CSRC, observed that the amendments to and improvement on the Funds Law have 
raised the status of human capital in the industry, created more room for the development of public 
funds, created the conditions needed for the healthy development of private funds, improved the 
industry chain system, enhanced the protection of investors’ rights and interests and created 
an initial structure for an open, inclusive and diversified development of the industry, thereby 
bringing a precious and historical opportunity for the development of the industry.

On 18 February 2013, to give effect to the spirit underlying the amendments to the Funds 
Law, the CSRC promulgated the Interim Provisions on the Conduct of Public Equity Securities 
Investment Fund Management Business by Asset Management Institutions (the “Interim 
Provisions”). The Interim Provisions primarily set out the qualification requirements which an 
asset management institution applying to conduct fund management business must meet,  and 
impose requirements on areas such as business independence, risk segregation, fair dealing and 
prevention of conflicts of interests, etc., and provisions on supervision and sanctions.

To implement the new Funds Law, the CSRC amended the Administrative Measures for Client 
Asset Management Business of Securities Companies (the “Administrative Measures”) and the 
Detailed Implementing Rules on Collective Asset Management Business of Securities Companies 
(the “Detailed Collective Rules”) on 26 June 2013.The main amendments include: (1) defining 
a collective asset management plan with over 200 investors launched by a securities company as 
a public fund and subjecting such public fund to regulation under the new Funds Law (thereby 
ceasing to be subject to the Administrative Measures or the Detailed Collective Rules); and (2) 
amending the regulatory requirements regarding asset management plans of securities companies 
in compliance with the requirements under the new Funds Law on non-publicly offered funds. 

In order to implement the financial strategy of developing a multi-level capital market, the 
State Council issued the Decision on Issues Concerning the National Share Transfer System for 
Small and Medium Enterprises (the “Decision”) on 14 December 2013. The issue of the Decision is 
a significant move in providing better financial support to economic restructuring, transformation 
and upgrading, further expanding private investment channels, maximising the functions of the 
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national shares transfer system and alleviating the difficulties faced by micro, small and medium 
enterprises in raising capital, and represents substantial progress in the establishment of a multi-
level capital market.

Regarding futures business, based on the development needs of the market, the State Council 
issued the Decision on Amending the “Administrative Regulations on Futures Trading” on 24 
October 2012 taking effect from 1 December 2012.Three main amendments were made under the 
new regulations as follows: (1) providing a clearer definition of futures trading and thus providing 
a legal basis for clearing and rectifying the various mid to long term forward commodities trading 
markets that sprang up in recent years; (2)amending the existing provisions that are incompatible 
with market development and introducing a legal basis for product innovation in order to meet 
the needs of the futures sector for further innovation and development, such as the need to 
launch financial futures products such as treasury bonds futures and products for cross-border 
trading such as crude oil futures, and to introduce special offshore participants; and (3) in line 
with the trend in the development of international regulation, further specifying the duties of a 
futures exchange as the “central counterparty” and changing the duty of a futures exchange from 
“guaranteeing contract performance” to “providing centralised performance guarantees for futures 
transactions”.

Furthermore, the China Futures Association issued the Guidelines on the Pilot Establishment 
of Subsidiaries by Futures Companies for Conducting Business Consisting Primarily of the Provision 
of Risk Management Services on 21 December 2012, under which futures companies may, by 
filing with the China Futures Association, establish risk management subsidiaries to provide 
risk management services such as warehouse receipt services, cooperative hedging, pricing 
services and margin trading. The pilot scheme for futures companies to establish risk management 
subsidiaries is an important attempt to enable futures companies to increase their revenue sources 
and to achieve the interlinking of the spot market with the futures market and on-market trading 
with OTC trading.

2.3�Insurance�sector

In the era of “Pan-Asset Management”, innovation of asset management products has become a 
key focus of the new rules of the CIRC on relaxing the investment restrictions on insurance assets.

On 17 February 2013, the CIRC issued the Notice on Relevant Issues concerning the Pilot 
Operation of Asset Management Product Business by Insurance Asset Management Companies, 
permitting insurance asset management companies to issue products for private placement with 
a single investor and collective products for sale to multiple investors. In accordance with the 
Notice, these products may only be issued to onshore insurance group (holding) companies, 
insurance companies, insurance asset management companies and other qualified investors 
capable of identifying and bearing the relevant risks. The funds raised by these products may be 
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invested in bank deposits, stocks, bonds, securities investment funds, central bank notes, debt 
financing instruments of non-financial enterprises, credit-asset-backed securities, infrastructure 
investment plans, real estate investment plans, project-asset-backed plans and other assets 
acceptable to the CIRC.

Previously in October 2012, the CIRC issued a series of policies, including the Notice on 
Investment in Relevant Financial Products with Insurance Proceeds, the Interim Provisions on 
the Administration of Infrastructure Debt Investment Plans, the Detailed Rules Implementing the 
Provisional Measures on the Administration of Offshore Investment of Insurance Proceeds and the 
Provisional Measures on the Use of Insurance Proceeds in Financial Derivatives Trading, which 
greatly expanded the scope for the use of insurance capital, facilitated the market-oriented 
operation of insurance proceeds and increased the investment return on insurance proceeds.

3. Selected Cases of Financial Disputes in 2013

Case 1: Disputes on Entitlement to Earnings in Trust Arrangements

[Background]

On 11 September 2009, Anxin Trust & Investment Co., Ltd. (“Anxin Trust”) and Kunshan Chungao 
Investment and Development Co., Ltd. (“Kunshan Chungao”) entered into a Trust Contract 
concerning the Entitlement to Earnings on Kunshan-Lianbang International Assets (the “Trust 
Contract”). In accordance with the Trust Contract, a trust was created in respect of the entitlement 
to earnings on the right to use state-owned land occupied by the Lianbang International Kunshan 
Modern Industrial Service (Phase I) Project (i.e. “Kunshan-Lianbang International”) and the 
construction in progress with a construction area of 80,370.23 m2 held by Kunshan Chungao to 
the north of National Highway 312 and to the east of Da Yu He Road in Yushan Town, Kunshan 
(the “Underlying Assets”). At the same time, (1) the interests under the trust were divided into the 
preferential interests issued by Anxin Trust to investors and the general interests held by Kunshan 
Chungao; (2) the preferential interest holders were entitled to priority in the distribution of the 
earnings generated from the properties under the trust, and Kunshan Chungao was obligated to pay 
the shortfall as the beneficiary of the general interests if the preferential interest holders’ expected 
earnings failed to be met; and (3) Kunshan Chungao provided a mortgage over the Underlying 
Assets to secure that the earnings on the Underlying Assets would be recovered in full when they 
were due and Kunshan Chungao would perform its obligations of paying the shortfall.

The mortgage registration authorities reject the registration of the mortgage on the basis 
that the underlying contract for the mortgage contract was the Trust Contract. As such, Anxin 
Trust and Kunshan Chungao separately entered into a Trust Loan Contract, pursuant to which 
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the trust loan was the loan granted by Anxin Trust to Kunshan Chungao as per the Trust Loan 
Contract by using the trust proceeds raised by Anxin Trust as the trustee in accordance with the 
Trust Contract and the Notes on the Investment of the Trust Interests under the Entitlement to 
Earnings on Kunshan-Lianbang International Assets. The repayment method under the Trust 
Loan Contract was substantially the same as that under the Trust Contract provided that in 
addition to the three additional payments of financial consultancy fees which were not specified 
in the Trust Contract, the schedule under the Trust Loan Contract was named the Schedule on 
the Minimum Cash Balance of the Dedicated Account Designated by Anxin Trust, and the time 
and amount of repayment therein was the same as that in the Schedule on the Minimum Cash 
Balance of the Dedicated Account Designated by the Trust under the Trust Contract. In addition, 
Kunshan Chungao and Anxin Trust had also entered into the corresponding mortgage contract, 
pursuant to which the Underlying Assets were mortgaged to Anxin Trust to secure Kunshan 
Chungao’s performance of its obligations under the Trust Loan Contract, and the mortgage was 
duly registered.

On 24 September 2009, Anxin Trust issued a public announcement regarding the 
establishment of the trust on entitlement to earnings on Kunshan-Lianbang International Assets 
which specified that RMB 215 million had been raised for the preferential interests under the trust 
and the remaining had been raised for the general interests held by Kunshan Chungao. On 25 and 
27 September 2009, Anxin Trust transferred RMB 100 million and RMB 115 million to Kunshan 
Chungao from the dedicated account of the trust respectively (RMB 215 million in total), which 
was specified as paying the transfer price for the preferential interests of the trust and paying the 
transfer price for the preferential interests in the description column of the special transfer debit 
voucher, respectively. 

Thereafter, Anxin Trust initiated lawsuit at the Shanghai Second Intermediate People’s Court 
as Kunshan Chungao failed to perform its repayment obligations as agreed in the Trust Contract 
and the Fund Custody Agreement and still failed to do so after several requests from Anxin Trust.

[Decisions]

The court of first instance held that:
The nature of the dispute in this case was a dispute over a business trust. The Trust Loan 

Contract between Anxin Trust and Kunshan Chungao was nothing but a superficial form and the 
substance of it was to complete the mortgage registrations agreed in the Trust Contract. Anxin 
Trust took advantage of entering into the Trust Loan Contract to require Kunshan Chungao to 
agree to pay penalties, compound interest, liquidated damages and other liabilities under the Trust 
Loan Contract, and subsequently sought to take advantage of the default committed by Kunshan 
Chungao to seek significant damage claims for itself rather than for investors not involved in the 
case. This therefore constituted the use of the assets of investors not involved in the case to benefit 
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itself in the absence of the consent of the investors, and as such was a breach of its good faith 
obligations. Such a claim should not be upheld by the court. The relationship between Anxin Trust 
and Kunshan Chungao in relation to their rights and obligations and liabilities for breaches shall 
be governed by the Trust Contract.

The mortgage contract in respect of the Underlying Assets was agreed by the parties based on 
their genuine intentions and did not violate any compulsory provisions under laws and regulations,  
and as such was legitimate and valid; the Trust Loan Contract was only a method for Anxin Trust 
and Kunshan Chungao to register the mortgage as mutually agreed by the parties and the mortgage 
has been duly registered, and as such the claim raised by Anxin Trust against Kunshan Chungao 
to enforce the mortgage was well grounded  and should be upheld.

The court of appeal affirmed the judgment made by the court of first instance.

[Observations]

This case serves as a useful reference for determining both the legal validity of “white and black” 
contracts and the legality of trusts in respect of entitlement to earnings.

First of all, although trusts in respect of entitlement to earnings are constantly the subject 
matter of trust products, there have always been disagreements on whether trusts may be 
established in respect of an entitlement to earnings. In accordance with the Trust Law of the 
People’s Republic of China, trust property must be property rights legally owned by the trustor. 
So the question is whether an entitlement to earnings constitutes a kind of property right. If an 
entitlement to earnings does not constitute a kind of property right, no trust may be established 
on in respect of this and all the trusts with entitlement to earnings as underlying assets should 
be invalid. In this case, although the court did not directly determine the validity of the trust in 
respect of an entitlement to earnings in its judgment, it held that “[t]he mortgage contract related 
to the Underlying Assets was agreed by the parties based on their genuine intention and did not 
violate any compulsory provisions under laws and regulations and as such was legitimate and 
valid; and therefore there was a trust relationship between the plaintiff and Kunshan Chungao (the 
defendant)”. On this basis, the court affirmed the validity of a trust in respect of an entitlement to 
earnings. This undoubtedly gives a measure of reassurance to the existing trusts in respect of an 
entitlement to earnings on assets.

Secondly, as concerns trusts in respect of an entitlement to earnings, it is prevalent to have 
“white and black” contracts. For the purpose of protecting investors’ interests, trustees normally 
require clients to provide corresponding mortgages, which, though it is unlikely they will be able 
to be registered based on the trust contracts in practice. In this case, the court held that the Trust 
Contract reflected the genuine intentions of the parties and the Trust Loan Contract was nothing 
but a superficial form, of which the real objective was to complete the mortgage registration 
agreed in the Trust Contract (i.e. the Trust Loan Contract was a superficial contract rather than 
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an invalid contract) based on such comprehensive factors as the consistency of contents between 
the Trust Contract and the Trust Loan Contract, the execution time and the actual performance by 
the parties. Such a judgment has not only avoided holding the mortgage contract to be invalid due 
to the invalidity of the Trust Loan Contract, but also recognised the method of “saving the nation 
by twisted means” by registering the mortgage on the basis of the Trust Loan Contract while no 
mortgage registration is permitted on the basis of the Trust Contract.

Case 2: Dispute on Entrusted Investment Management

[Background]

Company A and Company B entered into an XXX Asset Management Company Limited Asset 
Management Agreement (the “Asset Management Agreement”), providing (among others) that 
Company A shall entrust the assets of X in RMB in its stock account to Company B for its 
investment management, and 30% of the gain in the value of the assets in the account shall 
be paid to Company B as a remuneration for Company B, and in the event that the loss in the 
principal of the account reaches 30% of the principal, Company B shall liquidate all positions and 
notify Company A to terminate the cooperation. The Asset Management Agreement also contains 
the following hand-written provisions: “1. The Contract Period has been extended to 30 July 2012; 
2. The existing book value of the balance of the account is RMBX (excluding the amount of RMBX 
withdrawn and transferred out)”. Company B operated the stock account for Company A since 
the entry into of the agreement, and as at [day/month/year], the balance of the total assets in the 
account was RMBX (of which the market value of the shares was RMBX), which was less than the 
value of the assets originally entrusted as at the signing of the agreement. Company A demanded 
that the Asset Management Agreement be held invalid on the ground that Company B does not 
have the qualification for engaging in entrusted investment management business of a financial 
nature.    

[Arbitral Tribunal Decisions]

The arbitral tribunal held:
1) capacity of Company B. Firstly, there is no specific capacity or qualification requirements 

or prohibitions under the current PRC laws and regulations with respect to a non-financial 
institution legal person like Company B acting as a trustee under an entrusted investment 
management contract. Secondly, issues such as whether the solvency and professional qualification 
of Company B is compatible with the entrusted investment management business it engages in 
may be relevant to the specific matters agreed in the contract, the performance of the contract, the 
parties’ judgement of the market risks under the contract and such other specific matters of the 
case but such does not provide adequate evidence to prove that the agreed provisions of the Asset 
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Management Agreement harm the public interests. Therefore, there is no legal ground to support 
Company A’s claims that the agreement should be void and thus Company A’s claims should not 
be upheld by the arbitration tribunal.                

2) effectiveness of the hand-written provisions. These provisions represent an undertaking 
made by Company B to Company A that the loss to Company A upon the termination of the 
contract shall not exceed X amount, which is in fact an agreement between the parties with respect 
to the sharing of the actual loss in the account. In contrast, a common minimum guarantee clause 
would be that the trustee undertakes to refund all the principal to the client upon the expiration of 
the term of the contract. As such, the arbitral tribunal held that the hand-written provisions do not 
constitute a minimum guarantee but rather an expression of the real intention of the parties and 
therefore are legal and effective.     

[Observations]

It is quite clear that a trustee for entrusted investment management is not required to have any 
qualification to engage in entrusted investment management business of a non- financial nature. 
The arbitral tribunal held that the undertaking that the balance of the account would not be less 
than RMBX was not a minimum guarantee and therefore avoided the analysis of the effectiveness 
of a minimum guarantee clause.

However, in practice the discussions on the effectiveness of minimum guarantee clauses have 
never stopped. The primary ground for courts to decide on the validity of a minimum guarantee 
clause in entrusted investment management is the article entitled “Several Legal Issues Involved 
in Handling Securities, Futures and Treasury Bond Market Entrusted Investment Management 
Cases” published in the People’s Court Daily in 2006 by an author named Gao Minshang (高民

尚) (the name is not a real person’s name - it is actually the transcription of the pronunciation 
of the three characters “高民商”, standing for the Supreme Court Civil and Commercial Law 
Judgement (handled by the Supreme Court No. 2 Civil Court), which indicates that the article 
actually represents the views of most judges of the Supreme Court No. 2 Civil Court). The article 
tends to hold the view that a minimum guarantee clause is invalid and the court should not support 
the client’s demand for the performance of the agreed minimum guarantee clause by the trustee. 
This is because, firstly, a minimum guarantee clause is against the fundamental principles of civil 
and commercial law, secondly, a minimum guarantee clause breaches the principle of fairness of 
civil law, thirdly, a minimum guarantee clause breaches prohibitive legal provisions under law, 
and fourthly, a minimum guarantee clause is against the basic law of the market. The article makes 
clear the following two points: firstly, a minimum guarantee clause is the clause reflecting the 
purpose of an entrusted investment management contract or the core clause of such a contract and 
is not severable and voidable independent from the rest of the contract and therefore such a clause, 
if voided, shall result in the whole contract becoming invalid in its entirety; and secondly, where 
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an entrusted investment management contract becomes invalid due to the lack of qualification of 
the trustor or the trustee, the existence of a minimum guarantee clause or such other conditions 
provided for by laws and regulations which would render a contract invalid, the trustee shall 
repay the principal of the entrusted assets to the trustor, together with the interest accrued thereon 
calculated based on the interest rate for time deposits of the same period stipulated by the People’s 
Bank of China.

Case 3: Disputes on Lending and Borrowing between Enterprises

[Background]

Company A and Company B entered into a “lending and borrowing contract” providing (among 
others) that Company B shall be granted by Company A a loan in the amount of RMB19.3 million 
with a term of one year, and in the event of a failure by Company B to make the repayment in 
accordance with the contract, it shall be liable to pay liquidated damages calculated at the rate of 
0.05% per day on the outstanding amount accruing from the date on which the repayment is due 
until the date on which the repayment is made in full. On the same date, Company C, Company 
A and Company B entered into a “guarantee contract” providing (among others) that Company 
C guarantees that it will be jointly and severally liable for the repayment of the loan under the 
lending and borrowing contract and that, in the event of a failure by it to pay the debt due and 
payable in accordance with the contract, it shall be liable to pay liquidated damages equal to 5% 
of the outstanding amount. Company A transferred to Company B RMB15.0 million and Company 
B issued to Company A two receipts relating to the borrowed funds, which specify among others 
that it has received from Company A RMB15.0 million and RMB4.3 million respectively. Later, 
Company B failed to make the repayment on time in accordance with the contract and the three 
parties entered into a “repayment deferral contract” providing (among others) that: Company B 
shall repay RMB8.7 million before a [specified] date and shall pay off the remaining RMB7.5 
million on [another specified] date; and Company C undertakes to assume joint and several 
liability for such payments regardless of the validity of the lending and borrowing contract. 
However, Company B failed to pay in full the outstanding amount at the expiry of the term of the 
repayment deferral contract and, as such, Company A filed its application for arbitration.

[Arbitral Tribunal Decisions]

The arbitral tribunal held that:
Firstly, as to the legal validity of the contract, given that the lending and borrowing contract, 

the guarantee contract and the repayment deferral contract were all entered into by the parties 
thereto upon agreement among them and voluntarily, and that the form and contents of each such 
contract are not in violation of the mandatory provisions of the current laws and regulations of the 
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PRC, each of those three contracts is legally valid and has established a civil relationship between 
Company A, Company B and Company C under the lending and borrowing contract and/or the 
guarantee contract, pursuant to which, the parties thereto are required to perform their respective 
obligations.

Secondly, as to the amount of the loan involved in this case, given that there have traditionally 
been disagreements as to the legal validity of lending and borrowing relationships between 
legal persons in judicial practice in the PRC, it is common for parties to attempt to circumvent 
the relevant legal risks through so-called “interest-free” arrangements by deducting interest 
payments upfront. As such, receipts alone are not sufficient to serve as evidence for determining 
the amount of borrowings in the event of a dispute between the parties. Given that both Company 
B and Company C have asserted that the borrowing under the receipt for RMB4.3 million had 
not actually taken place, and that the alleged justification for the advance under the so-called 
“interest-free borrowing” condition set out in clause 4 of the lending and borrowing contract was 
that the claimant could use the hotel rooms owned by the first respondent at a discounted rate, 
it obviously goes against common sense that the borrowing under the contracts involved in this 
case are interest free, and it is also understandable that Company B and Company C challenged 
the fact that the upfront interest payments had been deducted by Company A from the principal. 
Accordingly, Company A shall bear the burden of proof as to the genuineness of the borrowing of 
RMB4.3 million. Given that Company A failed to provide evidence (including without limitation 
evidence in relation to the source of the funds or transfer or payment of the amount) to prove the 
borrowing of RMB4.3 million specified in the receipt, and that there exists no direct or adequate 
evidence proving that Company A had paid to the first respondent any amount other than the 
payment of RMB15.0 million mentioned above, the claimant shall accept the consequences of its 
failure to meet the burden of proof. The arbitral tribunal decided that the amount of the borrowed 
funds actually advanced by the claimant under the contracts involved in this case was RMB15.0 
million.

[Observations]

The legal validity of a lending and borrowing contract between enterprises remains a controversial 
issue. At present, the most direct basis for deciding such issues is the “official reply of the Supreme 
People’s Court on how to deal with issues relating to a failure by a borrower to repay amounts 
overdue under a lending and borrowing contract between enterprises” dated 23 September 1996, 
which provides that “a lending and borrowing contract between enterprises shall become null and 
void if it is in violation of the provisions of any laws or regulations governing financial affairs”. 
However, on the basis of the provisions of Clause 52 of the Contract Law of the People’s Republic 
of China in relation to the legal validity of contracts and the provisions of the “directive opinions of 
the Supreme People’s Court on several issues associated with the hearing of civil cases in relation to 
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contract disputes under the present circumstances [of the PRC]” (Fa Fa [2009] No.40) requiring that 
a distinction be made between mandatory provisions relating to the legal validity of a contract and 
mandatory provisions of a regulatory nature, it would not be correct to conclude that all lending 
and borrowing contracts between enterprises are legally invalid. This is because in a strict sense, 
there exists some difference between borrowing and lending. If an enterprise engaged in lending 
activities (for which a financial business permit is required), a contract for such shall become 
null and void due to its breach of the mandatory provisions of the laws and regulations governing 
financial affairs. In contrast, a contract for an ordinary borrowing activity at an agreed interest rate 
lower than the official lending rate or with no agreed interest rate, which does not constitute the 
granting of a loan, should not be held to be invalid. It is noteworthy that, at present, whether or not 
a lending and borrowing contract between enterprises is legally valid still remains a controversial 
issue both in judicial practice and in academic circles. As such, the comments on this case reflect 
the personal views of the author only.

Case�4:�Dispute�on�Financial�Derivative�Products

[Background]

Jiaxing Zhajiasu Expressway Co., Ltd. (the “Zhajiasu Company”) and Industrial and Commercial 
Bank of China Limited Shanghai Bund Sub-branch (the “ICBC Bund Sub-branch”) entered 
into a Master Agreement, pursuant to which Zhajiasu Company entrusted ICBC Bund Sub-
branch to use financial derivate products to hedge interest rate and exchange rate risks for the 
assets and liabilities of Zhajiasu Company. Thereafter, Zhajiasu Company and Industrial and 
Commercial Bank of China Limited Shanghai Branch (the “ICBC Shanghai Branch”) entered into 
a RMB interest rate swap transaction, with an interest date of 20 June 2007 and an expiry date 
of 20 December 2020. Zhajiasu Company initially made certain gains under the transaction, but 
ultimately started to suffer losses. 

On 21 May 2009, Zhajiasu Company and ICBC Bund Company entered into a Supplementary 
Agreement in relation to the Industrial and Commercial Bank of China Limited Contract on Risk 
Management Business for Clients and Borrowing, pursuant to which Zhajiasu Company was 
required to terminate the transaction prior to 20 December 2009 and assume the potential losses to 
market value. From June to August 2009, Zhajiasu Company issued several Powers of Attorney for 
Reverse Unwinding to ICBC Bund Sub-branch, based on which ICBC Bund Sub-branch carried 
out the reserve unwinding and respectively issued the 1/3 Portion Unwinding Notice and the 2/3 
Portion Unwinding Notice to Zhajiasu Company, which resulted in the loss of RMB15.75 million 
and RMB26 million respectively. Upon receipt of such notices, Zhajiasu Company issued its 
acknowledgment of receipt explicitly stating that it had no objections to the settlement and closing 
under such transaction and to the related unwinding of losses and agreed that the two parties 
terminated the Master Agreement.
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In October 2011, Zhajiasu Company filed a lawsuit in the court of first instance on the 
grounds that ICBC Bund Sub-branch was not eligible to trade in RMB financial derivative 
products, had fraudulently sold illegal financial derivative products, had failed to discharge its 
duty of management and had breached the agreement between them, and Zhajiasu Company 
sought orders from the court that ICBC Bund Sub-branch should compensate Zhajiasu Company 
for the loss of RMB49.5 million (including the mandatory unwinding loss of RMB42.35 million 
and the transaction loss of RMB7.15 million).

[Decisions]

The court of first instance held that:
(1) the relationship between the parties is a legal relationship involving the trading of 

financial derivative products; 
(2) the transaction of financial derivative products in dispute is valid;
(3) ICBC Bund Sub-branch has to a large extent discharged its duty of information disclosure 

and risk warning in the course of entering into the contract and trading, but there was inadequate 
disclosure of information about the risks and consequences of termination of the transaction and 
the reverse unwinding process; firstly, the Master Agreement was not complete; secondly, the 
Master Agreement and the Power of Attorney contain insufficient detail on early termination 
events and assumption of losses incurred therefrom. Under the Power of Attorney, ICBC Bund 
Sub-branch used the non-contract law term “unredeemable” to remind the client that it may not 
withdraw from the transaction, which may easily mislead the client and result in it disregarding 
the risks of early termination. As the transaction was agreed to be “unredeemable”, ICBC Bund 
Sub-branch did not notify Zhajiasu Company of how to terminate and unwind the transaction and 
to calculate the losses attributable to unwinding. While the losses attributable to the unwinding 
were caused partly by the failure of ICBC Bund Sub-branch to notify Zhajiasu Company of how to 
terminate the contract, they were primarily attributable to Zhajiasu Company’s decision to unwind 
under the then circumstances and market risks, and as such the court held that ICBC Bund Sub-
branch should compensate Zhajiasu Company for 15% of the losses attributable to unwinding. 

The court of appeal affirmed the judgement made by the court of first instance. 

[Observations]

Disputes on financial derivative products mainly fall into two categories: firstly, the transaction 
qualification of one or both parties: regulated institutions’ (for example, banks, securities 
companies, insurance companies, etc.) qualifications to engage in the trading of financial 
derivative products are clearly set out under laws and regulations, but the qualifications of other 
institutions to carry out such trading shall be determined on a case-by-case basis; secondly, 
whether or not both parties to the transaction (but primarily the banks) have complied with 
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regulatory rules: whilst non-compliance with regulatory rules shall not render a transaction void, 
ordinary companies, when trading in financial derivative products with banks, would reasonably 
expect and rely on the banks, as highly regulated institutions, to comply with the relevant 
regulatory requirements issued by regulatory authorities, and the compliance obligations assumed 
by banks pursuant to the regulatory rules of the CBRC may be deemed as contractual obligations 
subordinated to the transaction in dispute.  Any failure of banks to comply with such obligations 
may be deemed as a breach of the contractual obligations between ordinary companies and banks 
and therefore the banks may be held liable for the losses incurred by non-banking institutions as 
a result of such non-compliance.

Case 5: Disputes on Investment Valuation Adjustment 

[Background]

In 2007, Suzhou Industrial Park Haifu Investment Co., Ltd. (“Haifu”) entered into a Capital 
Increase Agreement with Gansu Shiheng Non-Ferrous Recycling Co., Ltd. (“Shiheng”), Hong 
Kong Diya Co., Ltd. (“Diya”) and Lu Bo (the actual controller of Shiheng), agreeing to invest 
RMB20 million in cash by way of capital contribution to the capital increase of Shiheng. Clause 7.2 
of the Capital Increase Agreement further provided that if the net profit of Shiheng in 2008 was 
less than RMB30 million, Haifu would have the right to require Shiheng to pay the shortfall or to 
recover the same from Diya if Shiheng failed to pay. The calculation formula of the compensation 
was also stipulated in the agreement.

The issues in dispute were (1) whether the provisions of Clause 7.2 of the Capital Increase 
Agreement had legal effect; and (2) if so, whether Shiheng, Diya and Lu Bo should be held liable 
for the compensation.

[Court Views]

The Supreme People’s Court held that Shiheng became a joint venture company after Haifu (as 
an enterprise and a legal person) invested in Shiheng and entered into a joint venture with Diya. 
The compensation clause stipulated by Shiheng, Haifu, Diya and Lu Bo in the Capital Increase 
Agreement effectively guarantees a relatively fixed investment return for Haifu irrespective of the 
actual operational results of Shiheng, which impairs the interests of both the joint venture company 
and its creditors. The court of first instance and the court of appeal are justified in finding that the 
relevant provisions of the Capital Increase Agreement are invalid in accordance with Article 20 
of the Company Law of the People’s Republic of China and Article 8 of the Law of the People’s 
Republic of China on Chinese-Foreign Equity Joint Ventures.

However, the compensation commitments made by Diya to Haifu under the Capital Increase 
Agreement do not impair the interests of the joint venture company or its creditors and do not 
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contravene any prohibitive provisions under applicable laws or regulations. In fact, they reflect 
the true intent of the parties concerned and are therefore valid. Diya committed to Haifu as to the 
net profit target of Shiheng in 2008, and agreed to the calculation formula of the compensation. 
Where Shiheng fails to achieve the agreed target for 2008 profits, Diya shall compensate Haifu at 
its request pursuant to the agreement.      

[Observations]

In practice, it is not unusual for the relevant parties to enter into arrangements for valuation 
adjustment, which is commonly referred to as “betting” or “betting agreement”. In effect, this 
is an arrangement whereby the initial price invested by the investor is subject to adjustment 
to be made post-investment based on the difference between the actual profits achieved by 
the target and the profit estimates used as the basis for calculating the consideration when the 
investment was initially made. Such valuation adjustment can be carried out either in the form 
of cash compensation (refunding the surplus/making up the deficiency) or adjustment to equity 
stake (to be increased or decreased to correspond with the actual investment contributed by the 
investor). Specific arrangements may take various forms: some arrangements may be confined 
between the investor and the original shareholders, others between the investor and the target 
company or a combination of both. Valuation adjustments may be unilateral, i.e., where the 
target company fails to achieve the performance targets, the original shareholders are required to 
transfer a certain percentage of the equity interests held by them to the investor or the target is 
required to  compensate the investor in cash; where the target outperforms the targets, the investor 
is not required to transfer equity interests to the original shareholders/compensate the original 
shareholders in cash or make additional payments to the target. Valuation adjustments may also 
be bilateral, i.e., valuation adjustment will be made both where the target underperforms and 
outperforms its targets except that the adjustment (either via equity interest or cash) will flow in 
the opposite direction.              

The private equity market in China has been extremely active (even to the point of frantic at 
times) during the past few years, which directly leads to high valuations and high premiums. As 
enterprises’ profitability shrinks, and IPOs become increasingly difficult as a result of the slow-
down of the Chinese economy and lukewarm performance of the capital markets, a large number 
of disputes concerning valuation adjustments have arisen. Although the above ruling of the 
Supreme Court only supports the betting arrangement (i.e., adjustment of equity stake and/or cash 
compensation) between the investor and the original shareholders (or initial shareholders) and 
not between the investor and the target, it still marks a step forward in China’s judicial practice 
as it explicitly acknowledges, to a certain extent, the betting arrangements that are already 
commonly seen in China’s investment market. Therefore, this ruling has received widespread 
attention and discussions in the market and has won a certain degree of endorsement and support 
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(although some legal experts and scholars find themselves not completely in agreement with the 
legal basis and the reasoning adopted by the Supreme Court in the ruling). That said, a number 
of legal experts and scholars are not in full agreement with the conclusion of the Supreme Court. 
They believe that it is not adequate to only support betting between the investor and the original 
shareholders, asbetting arrangements between the investor and the target should also be supported. 
In fact, legal experts and scholars are distinctly divided as to the validity of betting arrangements 
between the investor and the target. The advocates believe that such betting only concerns contract 
law as a contractual arrangement entered into between businesspersons voluntarily for the purpose 
of adjusting interest (investment valuation) in a fair and reasonable manner; it does not violate any 
mandatory provisions under applicable laws and is therefore lawful and valid. The opponents hold 
that the obligation to buy back shares or grant cash compensation imposed on the target violates 
the mandatory provisions against share buy-back under the PRC company law. In their view, 
under such arrangements, the investor, as a shareholder of the target, infringes on the statutory 
property rights of the company as a legal person independent from its shareholders, which directly 
contravenes the principles to maintain capital and restrict capital reduction under the company 
law. As such, it is in fact a disguised form of capital withdrawal and an abuse of shareholders’ 
rights which harms the interest of the target company and its creditors and is therefore invalid.          

Due to the divided legal opinions described above, material disagreement or even opposite 
rulings have been seen in similar cases rendered by different judicial authorities or even by 
different judicators of the same judicial body in the judicial practice at the current stage. As 
this issue involves a wide and vast investment market, a judicial consensus is urgently needed. 
However, as China is not a case law county (in fact, even the Supreme Court tends to treat its 
above ruling as an isolated case to a certain extent), it is very likely that the debates over this issue 
will persist for the foreseeable future.  

4. Financial Laws – Hot Topics and Analysis

There are numerous legal issues concerning the financial sector. This article will focus only on 
those issues which are fairly typical and representative in the market.

4.1�Creation�and�effect�of�cashpledges

Cash pledges are widely used in financial transactions. Regarding cash pledges, Article 85 of 
the Explanations of the Supreme People’s Court on Certain Issues Concerning the Application of the 
“Security Law of the People’s Republic of China” (“Security Law Explanations”) provides that if a 
debtor or a third party crystalises its money in the form of a deposit in a special account,  locked-
in funds or earnest money, and transfers the possession of such money to the creditor as security 
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for the creditor’s claims, the creditor will have priority over such money in the event of a default by 
the debtor. Although the above article expressly provides that money may be crystalised for a cash 
pledge in the form of a deposit in a special account or earnest money, in practice the crystalisation 
of money as earnest money is also effected through a special account.

4.1.1 Opening of special accounts

One of the essential elements of a cash pledge is to crystalise the pledged money by depositing it 
into a special account. However, in respect of special accounts, the key issue is in whose name 
such account should be opened. In the current practice, there are two primaryways: (1) opening the 
special account in the pledgor’s name; or (2) opening the special account in the pledgee’s name.

A special account pledge is a form of cash pledge, and money being the general equivalent 
for all commodities has its special attributes. To transfer the possession of money usually means 
to transfer the ownership of the money. In other words, once the pledgor deposits its money into 
a special account opened in the pledgee’s name, the pledgee will become the owner (rather than 
pledgee) of the money, and the pledgor will cease to own the money. Pursuant to civil law theories, 
a pledge is created through transfer of the possession, rather than ownership, of the pledged 
property. If the special account is opened in the pledgee’s name, the special account pledge so 
created will be incompliant with the theory of pledge creation, thus resulting in the invalidity of 
the pledge so created. On the contrary, if the account is opened in the pledgor’s name, the special 
account pledge so created will satisfy the basic requirement for transfer of the possession of the 
pledged property (which is actually held by the account bank as agent). Therefore, it makes better 
sense for the special account to be opened in the pledgor’s name.

However, there is a view that it should make no difference in the validity of the pledge 
created whether the special account is opened in the name of the pledgor or the pledgee. Transfer 
of the possession of money means transfer of the ownership of the money. Therefore, the ownership 
of the money will be transferred regardless of whether the special account is opened in the name 
of the pledgor or the pledgee. The argument is that there is no express legal basis supporting the 
view that the opening of the special account in the pledgee’s name will invalidate the creation of 
the pledge, because Article 85 of the Security Law Explanations stipulates that one of the criteria 
for creating a cash pledge is to transfer the possession of the pledged property to the pledgee, but 
there is no specific requirement under law as to how possession should be transferred. Therefore, 
depositing money into a special account opened in the pledgee’s name is also a lawful means of 
transferring possession.

4.1.2 Criteria for crystalisation

In practice, in financial transactions, especially financial derivative transactions, given that the 
value of the product being traded (i.e. the risk exposure) fluctuates constantly, to effectively protect 
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creditors’ rights, financial collateral need to be adjusted to reflect the value of the product being 
traded and dynamic risk management should be undertaken. On this basis, the amount of money 
in the special account may constantly change. From a legal perspective, the question is whether 
such changes in the amount of the pledged property would prejudice the “crystalisation” of the 
pledged property (i.e. money) and thus affect the validity of the cash pledge. In judicial practice, 
there have been cases where changes in the amount of money in the pledged account were held not 
to have affected the nature and validity of the cash pledge, and cases where changes in the amount 
of money in the pledged account were held to have prejudiced the crystalisation of the pledged 
property and adversely affected the validity of the monetary pledge. 

In our view, in relation to a pledge over a special account, the adjustments made to the 
pledged amount to reflect the risk exposure of the underlying contract do not and should not affect 
the legal effect of the pledge. Our reasons are as follows:

Firstly, the deposit of money into a special account opened for the purpose of the pledge 
will satisfy the requirements for property security to crystalise the money. The adjustments to the 
amount of money do not change the nature of the money being crystalised in the special account, 
nor do they change the purpose of the special account pledge. Despite the changes in amount, 
the money in the special account remains distinct from the other funds of the pledgor and the 
funds of the pledge. In other words, the money in the special account - the pledged property - is 
still capable of being crystalised, thereby continuing to meet all the criteria for a special account 
pledge. Changes in the amount of money in the special account which reflect the risk exposure 
of the transaction are no different from changes in the value of any non-monetary collateral in 
an ordinary property security arrangement (including changes which occur in the absence of any 
external adjustment to the pledged property), where the validity of the property security is not 
affected by the mere changes in the value of the collateral.

Secondly, as the changes in the amount of money in the special account are made as agreed 
between the pledgor and the pledgee, such changes are within the pledgee’s control at all times 
and are not prejudicial to the interests of any third party or the public.  The creation and validity 
of a pledge depend on the effective control of the pledgee over the pledged property. As long 
as the pledged property delivered remains under the pledgee’s effective control at all times, 
the requirement for transfer of possession is met and therefore the pledge is lawfully created. 
Furthermore, changes in the amount of money in the special account do not violate any prohibitive 
provisions in laws or regulations.

4.2�Effectiveness�of�Independent�Guarantee

A guarantee contract in financial transactions typically contains such terms as “the validity of this 
agreement is independent of the validity of the underlying contract and this agreement shall not be 
rendered invalid or revoked as a result of the underlying contract having become invalid or having 
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been revoked”, “payable on demand” and “payable against presentation of documents” , which 
are intended to segregate the validity of the guarantee contract from the validity of the underlying 
contract which is the subject of the guarantee. Views are divided as to whether such arrangements 
are valid. 

Article 5 of the Security Law of the People’s Republic of China provides that a guarantee 
contract is a subordinate contract to the underlying contract, and if the underlying contract 
becomes invalid, the guarantee shall become invalid, unless the guarantee provides otherwise, in 
which case the provisions in a guarantee contract shall continue to apply. Similarly, Article 172 
of the Real Right Law of the People’s Republic of China provides that a guarantee contract shall 
become invalid when the underlying contract becomes invalid, except as otherwise provided for by 
law. In other words, from a legal perspective, although the parties to a contract of property security 
are not free to agree amongst themselves on the independence of the validity of the guarantee 
contract from that of the underlying contract, the parties to a guarantee contract may agree 
amongst themselves that the effectiveness of the guarantee contract is independent from that of the 
underlying contract.

However, the judicial practice of the People’s Supreme Court indicates that, in consideration 
of the extraordinarily severe nature of liability pertaining to an independent guarantee and the 
likelihood of fraud and abuse of rights being committed in connection with the operation of this 
system, independent guarantees may only apply in international commercial transactions and 
may not be used in domestic transactions. This position was made clear for the first time in the 
[1998] Jing Zhong Zi Final Judgement No. 184 of the People’s Supreme Court on the Dispute 
Regarding an Import Agency Contract between Hunan Machinery and Equipment Import & Export 
Corporation, Hainan International Lease Co., Ltd. and Ningbo Orient Group Investment Co., 
which expressed the Court’s disapproval of the application of independent guarantees in domestic 
transactions. The People’s Supreme Court reconfirmed this view in several subsequent judgements 
made by it, noting that while in international trade cases the effectiveness of a guarantee contract 
may be independent of that of its underlying contract, in all other cases, the effectiveness of a 
guarantee contract shall be subordinated to the effectiveness of the underlying contract.                        

4.3�Pledgeability�of�Investment�Management�Products

In recent years investment management products in China have grown rapidly and have taken 
a variety of forms, including but not limited to investment products offered by banks, asset 
management products offered by securities companies and asset management products offered by 
fund management companies. Investment management products are financial assets representing a 
property right. However, there has been disagreement as to whether such products are pledgeable, 
or whether they can qualify as collateral for a pledge.    

It is generally understood that investment management products represent the investment 
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management arrangements agreed between the parties, and are financial investment products in 
the form of a contract under which the investors in the investment management products have the 
right to require banks and other financial institutions to pay the investment gains and return the 
principal of the investment. Article 223 of the Real Right Law of the People’s Republic of China 
provides that a debtor or a third person may create a pledge over the following objects which 
it has a right to dispose of: (I) draft, cheque, promissory note; (II) bond, certificate of deposit; 
(III) warehouse receipt, bill of lading; (IV) transferrable fund units and equity interests; (V) 
transferrable property rights such as proprietary rights in registered trademarks, patent rights and 
copyright rights; (VI) accounts receivable; and (VII) other property rights capable of being pledged 
pursuant to laws and regulations. Investment management products do not seem to fall under any 
category of the foregoing, therefore there is uncertainty as to whether investment management 
products can be pledged.  

However, we note that in practice, some parties define their investment management products 
as receivables and pledge such products in accordance with the perfection procedures for creating 
a pledge over receivables, while some other parties attempt to create a legal and effective pledge 
over investment management products in the form of a pledge over an account. At the same time, 
some courts have held pledges over investment management products valid on the grounds that the 
investors of investment management products delivered the relevant product documentation and 
the banks have full control over the funds under the investment management products.

4.4�Nature�of�the�legal�relationship�of�asset�management�products

Despite the fact that many financial institutions have launched asset management products, the 
relationship between the asset management institutions and investors has in general not been 
clearly defined.  Only in the case of trust products and public equity securities investment fund 
products has this occurred, where the legal relationship has been expressly defined as a trust 
relationship under the Trust Law of the People’s Republic of China and the Law on Funds. The 
legal relationship between the asset management institutions and investors has not been clearly 
defined in respect of any of the other asset management products. Regulatory authorities have 
intentionally avoided defining such relationship as either agency or trust relationships, and 
instead have introduced the relationship of “entrustment” which is ambiguous. However, the legal 
relationship of entrustment will not satisfy the needs of financial institutions when developing their 
asset management businesses, nor is it conducive to clearly defining the legal relationship between 
the parties in terms of rights and obligations. For example, under the relationship of entrustment, 
asset management products are not capable of constituting a full capacity transaction entity (SPV), 
nor can their separation from proprietary assets or the independent operation of the entrusted funds 
be ensured. At the same time, entrustment relationships cannot be insulated from bankruptcy in 
the same way trust relationships are in terms of businesses/properties.   
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Therefore, there is an urgent need to define the legal nature uniformly as a trust relationship 
for all asset management products offered by different financial institutions from a legal 
perspective to align the rights to the obligations associated with asset management products. This 
will not only be conducive to the development of business, but also facilitate the establishment of 
consistent regulatory practice and, more importantly, protect the interests of investors.

5.  Conclusion: Adjudication of Financial Innovation Cases and Uniqueness 

of Arbitration 

We have noticed that as a result of the continuous development in financial innovation, there is an 
increasing number of cases involving disputes on financial innovation businesses/products. Due 
to insufficient legislation and outdated legislation, adjudicating authorities are facing enormous 
challenges in determining such disputes.

Financial innovation is to an extent a way of bypassing or breaking through financial 
regulations but, by its very nature, is often inherently in conflict with the basic rules of existing 
laws and regulations in one way or another, which often leads to problems with innovative financial 
transactions. As such, the adjudicating philosophy of adjudicating authorities and adjudicating 
officers or, to be more precise, the value orientation of adjudication, will be critical and will 
directly affect their decisions. A strict interpretation of existing laws and regulations will result 
in the new market practice being regulated by “outdated laws” and may easily lead to judgments 
against financial innovation.

We are of the view that legislation always lags behind financial innovation. However, 
innovation should be encouraged for the purpose of development, and in order to encourage 
innovation, where there are no express legal rules adjudicators should respect market practice to 
the extent possible, in particular by recognizing and supporting transaction customs which have 
been and are actually valuable for economic and social development. Adjudicators should exercise 
their discretion appropriately to broaden the interpretation of legal principles in a positive and 
proper way by taking into account the deep understanding of the laws and giving fair consideration 
of the interests of all stakeholders. Obviously, this will not be easy for a country which implements 
a civil law system.

The good news is that, in general, China’s judicial authorities have taken a positive and 
supportive approach towards financial innovation. For example, in the Guiding Opinions 
Regarding the Provision of Judicial Safeguards by the People’s Courts to Prevent and Resolve 
Financial Risks and Promote Financial Reform and Development promulgated by the Supreme 
People’s Court on 10 February 2012, it was expressly pointed out and required that the people’s 
courts shall, where determining the legality of innovative financial products and where there are 
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no existing or clear provisions in laws and regulations, follow the characteristics, philosophy and 
practices of commercial transactions, adhere to the principle of safeguarding social and public 
interests and comprehensively seek advice from financial regulatory agencies, and they shall not 
simply disapprove the legality of financial innovations on the grounds of lack of express provisions 
of laws and regulations. This is all so as to provide financial innovation with the necessary room 
for development. It is fair to say that the Supreme People’s Court’s practice to expressly require 
courts at all levels to consult with and seek advice from the financial regulatory agencies when 
necessary in respect of cases involving financial innovation is a judicial practice with Chinese 
characteristics.

Despite the above, it is worth noting that as financial innovation cases involve complex 
transaction terms and numerous transaction terminologies as well as complicated and compound 
legal relationships, it is hard to ensure there is a sufficient number of court judges who possess 
the necessary knowledge, awareness and understanding of financial innovation transactions. In 
practice, it is not uncommon in court judgments describing financial innovation transactions to see 
unprofessional, ambiguous, incomplete, inaccurate or even incorrect terms or analysis, which has 
a direct adverse effect  on the quality of court judgments. 

By contrast, thanks to the civil nature of arbitral bodies, the different background of arbitrators 
and the flexibility of arbitration rules, arbitration has naturally become the best choice in resolving 
financial innovation cases. Parties to a transaction may select an appropriate arbitration body 
and appoint the persons who have the best professional knowledge and background and market 
experience as arbitrators, which will help ensure the appropriateness, fairness and reasonableness 
of the dispute resolution process. Meanwhile, the flexibility of the arbitration mechanism facilitates 
parties to a dispute to reach compromises after taking into account their own interests instead of 
insisting on studying and identifying legal issues, which may contribute to the rapid resolution of 
the dispute. In addition, confidentiality associated with arbitrations also helps protect commercial 
secrets and business secrets and also helps maintain the reputation of the institutional market, to 
which financial institutions pay special attention. 

Given that arbitration has unique value in resolving financial innovation cases and the 
resolution of financial cases may bring relatively better economic benefits, arbitral bodies have 
attached great importance to the resolution of financial cases and successively formulated 
arbitration rules targeting financial cases so as to meet the demand for arbitration in financial 
cases.

It is also worth mentioning that industry mediation has become an increasingly important 
alternative to courts and arbitration in the resolution of financial transaction disputes. For example, 
the Securities Association of China has established a securities dispute mediation centre which 
plays a key role in resolving multi-party securities disputes and is also an effective substitute for 
class actions. Due to a variety of factors, there are only very few class actions relating to securities 
disputes currently in China, which makes it difficult for securities investors to protect their own 
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legitimate interests. A medication centre such as this led by the industry association is a highly 
efficient dispute resolution mechanism and organization. 

In addition, industry mediation centres and arbitral bodies often cooperate with each 
other, which is a phenomenon with Chinese characteristics. For example, the above Securities 
Association of China and the Beijing Arbitration Commission entered into a strategic cooperation 
framework agreement in November 2013 which provides that in respect of a case successfully 
mediated by the mediation centre of the Securities Association of China, if the parties request 
to enhance the legal force of the mediation agreement, they may apply to the Beijing Arbitration 
Commission to change the mediation agreement into an arbitral award so as to render the 
mediation results legally enforceable. We believe that such cooperation between mediation and 
arbitration will not only increase the efficiency in the resolution of securities disputes but also 
ensure the legally binding force and finality of the resolution of securities disputes cases. 

In view of the above, as finance is a key part of China’s economy, disputes on financial 
transactions constitute a significant portion of all business disputes. We believe that given 
the nature of financial transactions, particularly the legal complexity of financial innovation 
transactions and lagging legislation, arbitration is undoubtedly the best choice for resolving 
financial disputes cases. 
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Annual Review on Intellectual Property 
Dispute ResolutionA 

XIE GuanbinB    ZHANG YunC

1. Introduction

Growth of intellectual property (“IP”) dispute resolution remained strong in 2013. Legislation and 
litigation in this field continues to achieve positive results. Settlements or significant progress were 
made in a number of major IP cases and several unprecedented IP cases have also emerged. “Three 
trials unification” and “IP arbitration” were the two key developments in Chinese IP practice 
for 2013. A comprehensive law enforcement system for IP market supervision and exploration of 
establishing IP courts in the Shanghai Pilot Free Trade Zone were also important aspects of 2013.

2. The number of IP applications

The State Intellectual Property Office (“SIPO”) received 1,012,000 applications for Invention, 
Utility Model and Design patents in the first half of the year. 672,000 of the applications were 
admitted equating to a year-on-year growth of 18.1%. SIPO received 825,000 applications, a 
growth over last year of 26.3%, in the second half of the year. SIPO is again in first place globally 
in terms of applications received. Applications exceeded one third of total global applications for 
the first time in the last five years with SIPO receiving 34.7% of all three types. In total 208,000 
applications were ultimately accepted. 

1,880,000 trade mark applications were made in 2013, a growth of 14.15% over the previous 

*     Translated by Wragge & Co.
**     Ph. D in Law, Founding Partner of Lifang & Partners, Arbitrator of Beijing Arbitration Commission.
***   Attorney of Lifang & Partners.
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year. In total over 13,000,000 trade mark applications have been filed historically. Approximately 
8,650,000 have been accepted and around 7,240,000 remain valid. 845,064 works’ copyright was 
recorded in 2013, including 164,349 relating to software, equating to 22.89% and 18.04% growth 
over the previous year respectively.

3. Developments in legislation

New trademark laws were promulgated in 2013. The new law streamlines application procedure, 
safeguards the market by promoting fair competition and reinforces protection of exclusive 
trademark rights.

The revised draft of the Copyright Law of the People’s Republic of China was not passed 
in 2013. Minor modifications by the “Regulation on the Implementation of the Copyright Law 
of the People’s Republic of China”, to the “Regulations on the Protection of the Right to Network 
Dissemination of Information”, and the “Regulations for the Protection of Computer Software” were 
made capturing more ’fine-line’ offenses and enhancing administrative protection efforts. The 
implementation of “Measures for Payments for Using Works for Textbooks with Statutory Licenses” 
makes licensing more manageable and increases protection for rights holders. The “Regulation of 
remuneration payments for publishing written works” increased royalty amounts to reflect recent 
developments in this area’s regulatory framework. 

The revised draft of the Patent Law of the People’s Republic of China was not passed in 
2013. The amendments found in “The Draft Revision of the Patent Examination Guidelines (Draft 
for Comments)” proposed the deletion of ’not by searching’ and ’without their retrieval’ the review 
procedures for Utility Model and Design patent provisions. 

The newly promulgated “Regulatory Measures on National Standards Involving Patents 
(Interim)” creates mandatory national standards for disclosure of patent information, licensing, and 
special provision patents.

“Several Provisions of the Supreme People’s Court on Issues Concerning Applicable Laws to the 
Trial of Patent Controversies” provides that the Supreme Court may appoint a Basic People’s court 
to try first instance cases regarding the IP disputes.

4. The Dispute Resolution Environment

4.1 Continued uptake of “Three trials unification” pilot scheme by courts

Beijing Haidian District People’s court announced its IP Chamber was joining the ’three trials 
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unification’ pilot scheme project on August 8th, 2013. Under the scheme the chamber will deal 
with all IP cases no matter whether they are civil, criminal or administrative in nature. 5 Higher 
People’s Courts, 59 Intermediate People’s Courts, and 69 Basic People’s Courts were already 
involved in the ’three trials unification’ pilot project at the end of 2012.

4.2�IP�Arbitration�Institutions�continue�to�grow

Arbitration is of equal importance as litigation, mediation, and negotiation as a method of dispute 
resolution. The Wuhan Arbitration Commission became the first IP arbitration tribunal in China 
when it began operating in 2007. Additional tribunals were set up in Shanghai, Guangzhou and 
Chongqing following Wuhan’s example. 

The number of Chinese IP arbitration institutions continued to grow in 2013. The Qingdao 
IP Arbitration Tribunal (the first in Shandong), the Hangzhou IP Arbitration Tribunal (the first 
in Zhejiang), and the Xian Film Copyright Arbitration Centre (the first professional arbitration 
institution dedicated to film copyright in China) all began operating in 2013.

4.3�Shanghai�Free�Trade�Zone� implements�comprehensive� IP� right�market�
regulation�and�enforcement

The Shanghai Pilot Free Trade Zone was launched on September 18th, 2013. The Shanghai 
Pilot Free Trade Zone Administration Committee (the “Administration Committee”) was set up 
at the same time. The Administration Committee is in charge of IP administration within the 
Free Trade Zone. The Administration Committee has full power within the free trade zone to 
carry out inspections, impose punishments and levy penalties in accordance with the law, rules 
and regulations applicable to municipal Chinese IP Administration departments relating to 
infringement of IP rights.   

�4.4�Exploring�the�introduction�of�standalone�IP�courts

China has standalone ‘special’ courts dealing with maritime, railway and military legal matters but 
has no dedicated IP courts at present.

The Decision of the CPC Central Committee on “Several Important Issues of Comprehensively 
Deepening Reform” (the “Decision”) passed on November 12th, 2013 proposes “[…] to strengthen 
the application and protection of IP, improve technology and innovation stimulation and to explore 
establishing IP courts.” Commentators are calling for the establishment of a Beijing IP court 
following the Decision’s release. Jiangsu is preparing to establish a dedicated IP court and studies 
regarding implementing a pilot court of this type in Guangzhou are on-going. The Supreme Court 
is also conducting such studies although they have no indication as to a specific implementation 
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timetable at present.

4.5�Judicial�protection�requires�improvement

Difficulties obtaining evidence and enforcing judgments have direct impacts upon right holders’ 
motivations for litigation and their outcome. According to Supreme Court statistics greater 
than 85% of IP-related rulings involve preliminary temporary injunctions, pre-trial evidence 
preservation and or pre-trial property preservation made by local courts. The high percentage 
indicates the strengthening of judicial protection in this area. Low compensation awards continue 
to hinder progress however. The Intellectual Property Research Centre at Zhongnan University of 
Economics and Law produced a study on cases of IP infringement in the previous 5 years.  The 
study shows whilst 97.25% of judgments stipulate damages awards, the amount awarded is 80,000 
RMB on average. This figure is often one third or lower than the damages claimed by claimants.

5. IP dispute resolution during 2013

We observed the following general trends within IP dispute resolution in 2013.

5.1 Administrators’ efforts are resulting in good rights protection.

The State Copyright Bureau, State Internet Information Office, Ministry of Industry and 
Information Technology, and Ministry of Public Security launched a four-month long joint 
initiative, ’Operation Blade Net’ in June 2003. The operation extended their scope of supervising 
web services, such as the Apple App Store, Taobao.com, and Amazon.cn. 

Under the operation these platforms were required to report their copyright protection 
measures and information regarding copyright complaints and results. As a result of ’Operation 
Blade Net’ the State Copyright Bureau issued 10 major actions including the Baidu Player, Kuaibo 
Player and siluhd.com cases in December 2013. 

Following the operation IP administrations around the country received more than 500 
complaints and reports of which 190 were handled by authorities, 93 were transferred to the 
judiciary to impose criminal charges and more than 200 websites were shut down.

5.2�Final�decisions�were�reached�in�a�number�of�long�standing�lawsuits

The Adidas & Adivon, Castel, Lianxianglou, Rhodia and Nickel Foam cases were resolved 
this year. Judicial development has been pushed forward by the resolution of these cases. The 
lengthy and complicated trial processes demonstrated by these cases may be daunting to some 
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right holders however. We are still observing an objective need for companies to have accesses to 
quicker resolution mechanisms such as IP arbitration.

5.3�Significant�developments�in�anti-trust�and�anti-unfair�competition�cases

2013 was a bumper year in the areas of anti-trust and anti-unfair competition. The ‘QQ 
battle’ reached its climax, Beijing Firmness Science & Technology Co., Ltd. won their case 
alleging vertical monopoly against Johnson & Johnson Medical Ltd. Huawei filed and won an anti-
trust case against ITC following ITC’s Section 337 investigation in the United States. 

There was a large dispute between the producers of two famous film comedies, ’Lost on 
Journey’ and ’Lost in Thailand’. JDB and Guangdong Pharmaceutical Holdings Limited clashed 
over use of an advertising slogan. 

These cases demonstrate an awareness of, and the ability for dealing with, anti-trust and 
anti-unfair competition from domestic companies. There is increasing demand for legal support in 
these and their related fields.

6. Newly issued laws and regulations 

6.1 Amendments to the The People’s Republic of China Trademark Law

Amendments to Chinese trademark law come to force on May 1st, 2014. The amendments make 
the following major changes�

(a) it is more convenient for applicants to register trademarks: 
(i) sounds may now be registered as trademarks;
(ii) a new method of registration has been added allowing for one trademark in multiple 

categories;
(iii) electronic based trademark application will be open to the public;
(iv) time limitations for trademark review will be altered; and
(v) trademark opposition procedure will be amended so that only prior rights holders 

and interested parties may be eligible to raise objections to registration (previously 

everyone was eligible).
(b) the market regulations for fair competition are better safeguarded:

(vi) only the Trademark Office, Trademark Review and Adjudication Board and court 
trying specific cases may affirm a “well-known trademark” certification;

(vii) the certification may not be used in advertisement, trade-fairs or other commercial 
activities; 

(viii)using another party’s registered trademark or unregistered trademark as an enterprise 
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name will be considered unfair competition;
(ix) stealing prior-use trademark of others known during business transactions is 

prohibited;
(x) the infringing party will not be held liable if the exclusive rights holder cannot prove 

usage of the trademark for at least 3 years; and
(xi) trademark agencies are compelled to keep the commercial secrets of their clients 

confidential, they cannot represent a client who is squatting a trademark and cannot 
register trademarks without a clients’ requests. The agencies will be held responsible 
in all cases of failure to comply with the above.

(c) the protection of exclusive trademark right is strengthened: 
(xii) intentionally offering assistance to another in the commission of infringing acts is an 

infringing act itself;
(xiii)fine amounts will increase and will include additional statutory provisions for heavier 

punishments; 
(xiv) parties who commit trademark infringing acts twice in 5 years or where other serious 

circumstances apply shall face heavier punishment; 
(xv) a court may award punitive damages against parties that are infringing another’s 

exclusive right with malice or other additional serious circumstances;
(xvi) when a rights holder has already exhausted its best efforts to procure and produce 

evidence in support of its case a court may order an allegedly infringing party to 
provide relevant account books and materials as evidence if they are still under 
infringing party’s control; and

(xvii)the penalty fine cap that a People’s Court may award is increased from 500,000 RMB 
to 3,000,000 RMB.

7. Developments in copyright law

7.1�Revisions� to� the� Implementing�Regulations�of� the�Copyright�Law�of� the�
People’s�Republic�of�China�

Article 36 was revised to state “whoever commits any infringement as listed in Article 48 of the 
Copyright Law that harms public interests, with an illegal turnover of more than 50,000 RMB, may 
be subject to a fine not less than one and not more than five times of the illegal turnover imposed by 
the copyright administrative authority; where there is no illegal turnover or any illegal turnover is 
not more than 50,000 RMB, a fine not more than 250,000 RMB may be imposed by the copyright 
administrative authority according to the seriousness of the case.” The revisions came into force on 
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March 1st, 2013.

7.2�Revisions to the Regulations on the Protection of Rights to Information 
Network Communication

“A fine not more than 100,000 RMB may be imposed concurrently” in Articles 18 and 19 was 
revised to state “where illegal turnover is more than 50,000 RMB, a fine not less than one and not 
more than five times of the illegal turnover may be imposed; where there is no illegal turnover or any 
illegal turnover not more than 50,000 RMB, a fine not more than 250,000 RMB may be imposed 
according to the seriousness of the case.”  The revisions came into force on March 1st, 2013.

7.3�Revisions�to�the�regulations�on�Computer�Software�Protection

Paragraph 2 under Article 24 of the Computer Software Protection regulations was revised to state 
"whoever commits the act referred to in Item 1 or 2 of the preceding paragraph may be imposed 
a fine of CNY100 for every copy or not less than once and not more than five times of the value 
of the goods concurrently; whoever commits the act referred to in Item 3, 4 or 5 of the preceding 
paragraph may be imposed a fine not more than CNY 200, 000 concurrently." The cap was 
increased after the revision. The new Regulation came into force on March 1st, 2013.

7.4�Measures� for�Payments� for�Using�Works� for�Textbooks�with�Statutory�
Licenses�Announced

The Measures for Payments for Using Works for Textbooks with Statutory Licenses (the “Measures”) 
were jointly announced by the National Copyright Administration and the National Development 
and Reform Commission. The Measures govern payment for using published works in the 
compilation and publication of textbooks for the Chinese nine-year compulsory education system 
and state educational plans but do not apply to reference books or additional teaching materials. 

The Measures create a payment standard for textbook compilers. Under the standard a 
compiler must pay copyright holders directly or via a collective copyright management organisation 
for use of copyrighted materials.  The compiler shall make payments to rights holders annually 
during a textbook’s publication and distribution period. The compiler shall pay copyright holders 
within two months from publication of the textbook. The compiler shall pay and reveal all relevant 
information to a copyright collective management organisation if it fails to pay within this two 
month time limit. The copyright collective management organization shall transfer the information 
and notice to the relevant copyright holder and disclose relevant information, such as the notice of 
the usage of works, on its website. The Measures came into force on December 1st, 2013.
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7.5�Measures�for�Remuneration�Payment�for�the�Use�of�Written�Works�(Revised�
Draft�for�Comments)

On September 23, 2013, the National Copyright Administration released the Measures for 
Remuneration Payment for the Use of the Written Works (Revised Draft for Comments). The 
remuneration for original works is set at 100 RMB to 500 RMB per thousand words inclusive of 
references and other such sections of a work; remuneration for translating works is 80 RMB to 
300 RMB per thousand words; remuneration for adaptation is 30 RMB to 150 RMB per thousand 
words; 10 RMB to 30 RMB per thousand words for collective works. Remuneration amounts are 
significantly larger than those under the previous regulations issued in 1999. Under the new 
measures a method for the payment of works published in journals or newspapers is clearly set out 
and royalty rates are also increased.

8. Development in Patent law

8.1 Draft Revision of the Patent Examination Guidelines (Draft for Comments)

The State Intellectual Property Office released a “Draft Revision of the Patent Examination 
Guidelines (Draft for Comments)” to solicit public opinion on 4 February 2013. This draft is 
proposing deletion of certain phrases regarding examination of utility models and designs 
specifically “normally retrieval is not used” and “without retrieval”. According to the current 
Patent Examination Guidelines, when an examining application for a utility model patent a utility 
model or a design, limited scope is set by “normally retrieval is not used” to examine whether the 
application for a patent for does not possess novelty and whether the application for a patent for a 
design does not comply with Article 1, Paragraph 1 of the Patent Law. This incorrectly allows some 
applications for patents to be granted even though they fall under the scope of existing technologies 
or existing designs and allows a number of identical inventions to be double-patented. Since these 
circumstances undermine the quality of utility model patents and design patents, the “normally 
retrieval is not used” and “without retrieval” will be deleted under the revision.

8.2 National Standards Relating to the Patent Management Provisions (Temporary)

The National Standards Commission and State Intellectual Property Office released the circular 
of “National Standards Relating to the Patent Management Provisions” on 19 December 2013. 
It includes special provisions dealing with disclosure of patent information, patent licensing and 
provisions of patent listed in compulsory National Standards and came into force on 1 January 
2014. According to the temporary management provisions, if a patent is listed in the formulation 
and revision of National Standards, the National Professional Standardisation Techniques 
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Commission or Focal Point shall require patentees or patent applicants to provide a statement 
licensing their patent. A patent licensing statement requires the patentee or patent applicant to 
choose one from the following three licence options: 

(a) The patentee or patent applicant for a patent, on the basis of fairness, reasonableness and 
non-discrimination, agrees to license a organisation or individual to work the invention 
of the patent when implementing national standards without any license fee; or 

(b) The patentee or patent applicant for a patent, on the basis of fairness, reasonableness and 
non-discrimination, agrees to license a organisation or individual to work the invention 
of the patent when implementing national standards; or 

(c) The patentee or patent applicant for a patent does not agree to license his patent by the 
above two means.

 Patent applicants licensing according to options (a) and (b) shall have their patents 
incorporated into the National Standards. The temporary provisions also provide that the 
compulsory National Standards would generally not involve the use of patents. Where it is 
necessary to involve patents when implementing the compulsory National Standards, and patentees 
or patent applicants refuse to make patent licensing statements in accordance with the above 
paragraphs (a) and (b), the National Standards Management Commission, the State Intellectual 
Property Office and other relevant departments will negotiate with the patentees or patent 
applicants to work out a way of dealing with the patent.

8.3�Certain Provisions of the Supreme People’s Court on Issues Concerning the 
Application of Law in the Hearing of Patent Dispute Cases (Revision)

The Decision of the Supreme People’s Court on Revising the “Certain Provisions of the Supreme 
People’s Court on Issues Concerning the Application of Law in the Hearing of Patent Dispute Cases” 
(the “Decision”), was adopted at the 1570th meeting of the Judicial Committee of the Supreme 
People’s Court on February 25, 2013. The Decision makes an amendment as follows: “One 
paragraph shall be added under the Article 2: "The Supreme People’s Court may, depending on 
actual circumstances, designate a Basic People’s Court to have jurisdiction over first instance patent 
dispute cases."” The decision came into effect on April 15, 2013.

9. Other developments

9.1 State Council amend the Regulations of the People’s Republic of China on 
the Protection of New Plant Varieties

The new regulations impose punitive measures for the acts of infringing variety rights, 
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counterfeiting and licensing fake varieties. They came into force on 1 March 2013. 
Article 39, Paragraph 3 is revised to state: “In handling cases of infringement of variety 

rights in accordance with their respective competence, the administrative departments of agriculture 
and forestry of the People’s Governments at provincial level or above may, for the purposes of 
safeguarding the public interest of the society, order the infringer to stop the infringing act, 
confiscate the unlawful earnings and propagation of plant variety material; where the value of goods 
is more than RMB 50,000, he shall be fined no less than one and not more than five times of the 
value; where there is no value of goods or the value of goods is less than RMB 50,000, less than RMB 
250,000 shall be fined according to seriousness of the case.” 

Article 40 is also revised: “Where any new plant variety is counterfeited, the administrative 
departments of agriculture and forestry of the People’s Governments at county level or above shall 
order the party concerned to stop the counterfeiting act, confiscate unlawful earnings and the 
propagating material of the plant variety; where the value of goods is more than RMB 50,000, he 
shall be fined not less than one and not more than five times of the value; where there is no value 
of goods or the value of goods is less than RMB 50,000, a fine of less than RMB 250,000 shall be 
levied according to seriousness of the case; where the circumstances of the case are so serious as 
to constitute a crime, the party concerned shall be subjected to criminal liability investigation in 
accordance with the law.”

10. Major Cases-Trademark

10.1�Five-year�Trademark� Infringement�case�between�Adidas�and�Adivon�
ended�in�settlement

Adidas filed a lawsuit against Adivon, Huazhu Sports, the proprietor of Baite Sports Shopping 
Mall, Yingkou Economic and Technological Development Zone and Mr. Guo at Yingkou People’s 
Court. Adidas registered its trademark ’ADIDAS’ in China in 1974 and then registered many 
similar trademarks for relevant commodities in succession; Mr. Guo, without permission of Adidas, 
hung up “Adiwang,” “Adivon” and an inverted triangle graphic combination logo in his business 
premises and window displays. He further utilised trademarks similar to ’ADIDAS’ on the footwear 
and clothes he sold causing the public to misidentify them.  Adivon infringed Adidas’ exclusive 
registered trademark right constituting an act of unfair competition. 

Legal proceedings did not go smoothly. The case was tried six times moving from Intermediate 
People’s Courts in Yingkou, Dalian, Beijing and back to Yingkou, through to Liaoning People’s 
High Court and the Supreme People’s Court. The parties could not reach a compromise on the 
issues of infringement and ultimately compensation amount. Adidas added the State Trademark 
Review Board as a defendant during litigation.
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After 5 years of confrontation the two companies reached a settlement in 2013. Adivon 
transferred the Chinese Brand “Adiwang” and the inverted triangle logo to Adidas and agreed 
to stop their use or display in Adivon stores. Adivon can continue to use its company name and 
the English trademark “Adivon”. Adidas waived its claims for hundreds of millions in RMB in 
compensation. The remaining content of the settlement remains secret according to the agreement 
of the parties.

As both parties have reached a settlement the courts did not decide on the nature of Adivon’s 
acts. Adivon were suspected of taking advantage of Adidas’ goodwill to make profits. Adivon’s 
acts were “taking advantage of another’s power” according to commentators. Technically “taking 
advantage of another’s power” is not right or wrong in itself, but if “taking advantage of another’s 
power” is based on “harming others to benefit oneself” and damaging the public interest, this act 
should be stopped and certainly not advocated.

An ultimate decision on the issues as to whether Adidas’ interests were damaged and whether 
Adivon’s trademark misled consumers was not issued due to the settlement. Unfortunately the 
success of Adivon may encourage domestic enterprises to follow suit. This example would suggest 
it is bad for enterprises to develop significant brand awareness, grow bigger and stronger, and then 
begin operations abroad. The success of Adivon should not be followed by domestic enterprise and 
must be considered as a negative example in this sense.

10.2�Europe’s biggest wine exporter ordered to pay RMB 33,730,000 for 
trademark infringement

Wenzhou businessman Li Daozhi applied for the registration of Chinese trademark ‘Kasite’ 
in 1998. The trademark was granted in 2000. Shanghai Panati Wine Co., Ltd. licenses this 
trademark. Castel, a French alcoholic beverage group, with full knowledge that the trademark 
‘Kasite’ was registered in China, imported wines worth approximately RMB 33,000,000 through 
Shenzhen Kasite Co. Ltd. using the trademark ‘Kasite’ on customs declaration forms, bottles and 
labels from 2007 to 2008. Li Daozhi sued four enterprises including Castel, claiming that they had 
illegally used the trademark ’Kasite’ from 2007 to 2008. 

Wenzhou Court in finding for the claimant decided that Castel shall pay the RMB 33,730,000 
in damages. Castel appealed the first instance decision. Zhejiang People’s High Court found 
that Li Daozhi legally owned the trademark ‘Kasite’, Castel had infringed the trademark and 
the original judgment was upheld. The judgment resulted in the largest compensation award in 
Chinese wine industry history. Castel filed a lawsuit with the Supreme People’s Court attempting 
to invalidate Li Daozhi’s Chinese trademark ‘Kasite’. The Supreme People’s Court dismissed the 
application for retrial and affirmed the validity of Chinese trademark ‘Kasite’.

Castel is the main importer of the Roche Mazet brand of products. It has never used ‘Kasite’ 
as its trademark but it has been legally using ‘Faguo Kasite Xiongdi Jianhua Gufen Gongsi’ as the 
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Chinese version of its company name for a long time. Castel failed to register the trademark ‘Kasite’ 
on its entry into the Chinese market. The trademark right of Chinese enterprises, without any 
actions of malicious registering or hoarding trademarks, ought to be protected by Chinese laws. 
However, from the perspective of brand strategy, since the protection of trademarks is subject to 
different jurisdictions, after foreign companies enter China’s market, or Chinese enterprises go 
abroad, they should register their own trademarks and use law to protect their intellectual property 
rights so as to prevent trademark applicants from maliciously registering the trademark by taking 
advantage of time difference and information imbalance.    

10.3�Trademark dispute regarding ‘Lin Heung Tea House’

The Lin Heung Tea House is a historical tea house with 100 years of operating history in 
Guangzhou. 99% of stock rights were transferred to the Guangzhou Xiguan Family Garden 
Restaurant Co., Ltd in 2006. However the “Lin Heung Tea House” trademark was not transferred 
therewith. The trademark belongs to Guangzhou SASAC, managed by Guangzhou Catering Service 
Enterprise Group. When Lin Heung Tea House transferred stock rights in 2006, the equity 
transaction contract contained the following term: “Xiguan Family Garden Restaurant Co., Ltd. 
promise to pay royalties for use of the ‘Lin Heung Tea House’ trademark and shall not register 
derivative enterprises by itself.” The contract was silent as to the amount of royalties and the validity 
period of the licensed trademark.

On 2010, Guangzhou Catering Service Enterprise Group brought an action against the Lin 
Heung Tea House stockholders, Xiguan Family Garden Restaurant Co., Ltd., claiming for payment 
of the royalties associated with the licensed trademark. At first instance, Guangzhou Intermediate 
People’s Court held that since both parties did not explicitly stipulate royalties due for use of the 
licensed trademark in the share transfer agreement, the Court could only support the claimant’s 
claim for repayment of the progressive increase of second year’s royalty (RMB 41,100) by the 
Defendant. Guangzhou Catering Service Enterprise Group filed an appeal at Guangdong People’s 
High Court. Guangdong People’s High Court ruled that Guangzhou Xiguan Family Garden Co., 
Ltd., shall make a supplementary payment of royalties totalling some RMB 210,000 to cover the 
period September 2008 to August 2010. It ordered the Xiguan Family Garden Co. Ltd to further 
pay royalties with a progressive yearly increase of 3% of RMB 1,321,946 from 1 September 2010.

The ‘Lin Heung Tea House’ licencing dispute demonstrates a lack of action regarding 
the intellectual protection of older Chinese brands. Some older brands, due to the incompetent 
management concepts, management ability and marketing methods, developed slowly in recent 
years. Developing older brands rapidly by introducing new investment, new management tactics 
or conducting reforms is popular and effective. However the weak legal awareness of old brand 
holders tends to result in a passive attitude to trademark right infringement. In this case, the ’Lin 
Heung Tea House’ owners made unclear stipulations regarding trademark licensing and left room 
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for the subsequent dispute to arise. The brand holder suffers economic losses as a result of this 
type of dispute. If the dispute is aggravated or lengthy and drawn out the parties lose focus on 
developing the old brand. Old brand holders may suffer significant reputational damage in the long 
run. 

10.4�Dispute over ’Yaoming’ trademark registration

A nine-year dispute regarding the trademark ‘Yaoming’ between the Directors of Xiamen 
Yaoming Ribbon Co., Ltd., Yaoming (“Xiamen Yaoming”), and the former NBA basketball super 
star Yaoming ended with Xiamen Yaoming being granted a trademark registration certificate. 
Xiamen Yaoming applied for registration of the trademark ‘Yaoming’ in 2004. The application 
was dismissed by the State Intellectual Property Office on the grounds that “Yaoming is a famous 
Chinese basketball player enjoying immense popularity and as such this mark cannot be registered” 
on 19 November 2007. Xiamen Yaoming applied for a review of this trademark decision but failed. 
After further application for review the Trademark Review and Adjudication Board ruled that the 
registration of the trademark ’Yaoming’ was acceptable and the grounds for objection Yaoming 
submitted were untenable. Xiamen Yaoming successfully registered the trademark ’Yaoming” 
through dedication of time, money and energy over a 9 year period. Evidence in support of 
registration included photos, product photos, sales distribution charts, the company’s annual audit 
report, a preliminary and a final ruling on ’anti-dumping and anti-subsidy’ by U.S. Commerce 
Department.

Xiamen Yaoming Ribbon Co., Ltd. used this trademark legally and made it well-established 
in their field. The Trademark Review and Adjudication Board held therefore that there was not 
sufficient evidence to support claims that the trademark ‘Yaoming’ would mislead customers 
or was exerting negative effect on basketball star Yaoming’s reputation. “Without malicious 
registration; with long-term and proper use; without misleading customers or exerting negative 
effect on a celebrity’s reputation” are the supporting factors as to why the ‘Yaoming’ trademark 
was granted. This result is of significance because it sets a precedent for the resolution of similar 
trademark disputes for the future.

10.5�Trademark�Dispute� between�Beijing�Daoxiang�Village�and�Suzhou�
Daoxiang�Village

The brand ‘Daoxiang Village’ is currently used by four food companies located in Beijing, Suzhou, 
Hong Kong and Hebei. Beijing Daoxiang Village Food Co., Ltd. filed an objection against the 
Trademark No.5485873 ‘Daoxiang Village Figure’ to the Trademark Review and Adjudication 
Board in 2013. The Board did not grant the trademark. Suzhou Daoxiang filed an action with the 
Trademark Review and Adjudication Board as defendants and Beijing Daoxiang Village as an 
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interested third party. Suzhou Daoxiang Village and Beijing Daoxiang Village insisted at trial that 
according to their respective histories each held the real “Chinese old brand”.   The Trademark 
Review and Adjudication Board claimed that there were large differences between the challenged 
trademark and Suzhou Daoxiang Village’s trademark ‘Daoxiang Village’ in terms of appearance. 
In addition whilst Beijing Daoxiang Village had not registered the trademark ‘Daoxiang Village’ 
it appears persistently on biscuits, cakes, and other produce etc., and enjoys a high reputation 
amongst the public. If Suzhou Daoxiang Village’s application was granted, the established market 
order would be disrupted. Market and public confusion would likely result if the trademark is 
granted.

‘Market order’ and ‘confusion’ are the key factors in this case. Though Suzhou Daoxiang 
Village owns the registered trademark ‘Daoxiang Village’, Beijing Daoxiang Village has been 
allowed to use the registered trademark ‘Daoxiang Village’ over time accumulating immense 
market influence as a result of their own efforts instead of taking advantage of Suzhou Daoxiang 
Village’s fame. It is fair and just for the Trademark Review and Adjudication Board to refuse to 
grant the application for the purpose of maintaining market order and avoiding confusion. 

11. Major Cases - Copyright

11.1�Temporary� restraining�order� relating� to� the�auction�of�Qian�Zhongshu’s�
Letters

Zhongmao Shengjia International Auction Co., Ltd. declared on May 2013 that it would auction 
letters belonging to Qian Zhongshu and Yangjiang that were written to a Mr. Li. Yangjiang failed 
to stop the auction and applied to Beijing No.2 Intermediate People’s Court for a temporary 
restraining order to compel the auction company to cease copyright infringement. Beijing No.2 
Intermediate People’s Court granted the temporary restraining order. This is the first case of this 
Court granting a temporary restraining order concerning intellectual property rights since the 
implementation of the new Civil Procedure Law. The Court were quick to act so as to prevent 
Qian Zhongshu from suffering irreparable damages rendered by the acts of Zhongmao Shengjia 
International Auction Co., Ltd., and hence played an important role in protecting intellectual 
property rights in this case.

11.2�Chinese online video companies filed a collective lawsuit against Baidu 
for infringing acts and piracy

In November 2013 an anti-piracy joint action organisation formed by several Chinese online video 
companies, Youku Tudou, Sohu Video, Tencent Video, Le TV, Wanda Film Company and Enlight 
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Media, alleged Baidu and Qvodplayer’s were committing acts of piracy and claimed for damages 
of RMB 300,000,000. The joint action organisation focused on four products owned by Baidu, 
including Baidu Video Retrieval, Baidu Player, Baidu Video APP and Baidu Yingbang. The action 
organisation also stated it would co-operate in using technological methods to counter against 
pirated videos and pirated links in addition to litigation. Haidian District People’s Court ruled 
at first instance Baidu’s acts were unlawful. Baidu were ordered to cease infringement and pay 
RMB 490,000 in damages to Youku Tudou as a result. On 30 December the National Copyright 
Administration held an exchange meeting discussing specific campaigns combating internet 
piracy and infringement during which it announced administrative punishments for Baidu and 
Qvodplayer. Baidu and Qvodplayer were to cease infringement and be fined RMB 250,000. Baidu 
responded to this announcement by stating it had carried out a comprehensive implementation and 
review to build up a video platform supported by legal copies since October. “Baidu Player has 
stopped providing P2P technical services to non-cooperative websites.”

The Internet has always been affected by high levels of piracy. Internet technologies tend to 
develop faster than relevant laws at present. The lack of an effective dispute resolution mechanism 
is also problematic for copyright holders and the prevention of piracy. Baidu’s piracy acts relate to 
providing links to pirated content in general. By means of its own technology it directly provides 
final users with services of other providers on its own website while these providers use Baidu to 
release pirated videos forming a profit chain. Baidu wields enormous influence among internet 
companies and the lawsuit against them helps to curb the rising trend of internet piracy to some 
extent. The government, drawing upon this case, may further improve the relevant laws and 
regulations relating to protection of online video copyright. The Chinese online video industry will 
benefit as a result.

11.3�Infringement�on�the�copyright�of�contracts�and�contractual�terms

Guangdong Panyu Transportation Construction Investment Co., Ltd. (“TCI”) circulated an example 
of their contract exclusion clauses in a bidding announcement posted on a website on 8 June 2011. 
This resulted in a complaint by Guangzhou Wanwei Construction Project Consulting Co., Ltd. 
(“Wanwei”). Wanwei complained that the Exclusion Clause posted in TCI’s announcement was 
extremely similar to the content of Edition A of 2009 Research on Exclusion Clauses of Contracts 
for Construction Projects for which Wanwei retained the copyright. 92.9% of its content appeared 
to be plagiarised by TCI. Guangzhou Nansha District People’s Court at first instance held that the 
exclusion clause TCI used was highly similar to Wanwei’s copyrighted work and thus constituted 
infringement. TCI immediately filed an appeal. 

Guangzhou Intermediate People’s Court overturned the original ruling, dismissing the 
claims of Wanwei on 13 November 2013. The Court of Second Instance held the manner by 
which Wanwei used the involved contract document was the key issue. The exclusion clause was 
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used to resolve legal issues occurring from construction contracting in general. It retains certain 
universality and is then tailored to adjust to different circumstances. It could be freely added to, 
deleted or modified for better use by related personnel. The judge remarked that the clauses of the 
contract were formulated according to contract law principles, other laws, relevant departmental 
rules and facts occurring from contracted construction work to stipulate the rights and obligations 
between the parties. There are limited ways to express law, which is especially true when it came 
to accurate and optimised ways of legal expression. If a ’good’ contract document can be granted 
copyright then non-rights holders would be prevented from using the documents terms when 
they encounter the same legal issues. This in essence would lead to a monopoly of ideas and runs 
contrary to the goals of the Copyright Law.

 A judge from the Guangzhou Intermediate People’s Court, Intellectual Property Division 
commented on the matter and suggested if the party providing a contract document believed that 
the document was of relatively great commercial value both parties were free to agree to make it 
confidential. This would comply with the constitutive requirements of a business secret. Unfair 
competition is constituted if someone used dishonest means to procure a contract which has not 
yet been made public. If the opposing party to a contract discloses the contract which is made 
confidential by an appropriate confidentiality clause it should bear liability for breach of contract.

11.4�Infringement of copyrighted medicine specifications

The Wilman Company are the rights holders of a new medicine “Injectable Piperacillin 
Sulbactam Sodium (2:1)” whose specification has been approved by the National Supervision and 
Management Department on Food and Drugs. Suzhou Erye Pharmaceutical Co., Ltd. (“Erye”) 
had applied to the Jiangsu Supervision and Management Department on Food and Drug for 
registration of injectable piperacillin sulbactam sodium on December 2005. The medicine’s 
specification included in the application materials was different from the Wilman Company’s 
specification. The National Supervision and Management Department on Food and Drugs asked 
Erye to alter the specification and attach a copy of a revised sample the same as the specification 
of the Wilman Company’s medicine. Erye altered its specification according to the revised sample 
and applied for the registration of “injectable piperacillin sulbactam sodium” and was granted 
registration on December 2009. Guangdong Foshan Hongxing Medicine Co., Ltd.(“Hongxing”) 
were named as defendants as they sold the medicines Erye manufactured. Guangdong Foshan 
Intermediate People’s Court ruled that medicine specifications were not objects under the 
protection of copyright law and dismissed the Hubei Wilman Pharmaceutical Co., Ltd. claims. The 
Court, in deciding, considered the publication format, release requirements and legal nature of 
medicine specifications and the need to balance public interests. After consideration it held it was 
inappropriate to deem medicine specification as works protected by Copyright Law.

There have been near-constant disputes on whether medicine specifications should be 
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protected by the Copyright Law. Opinions vary from court to court regarding this matter. Wilman 
sued Erye for infringement of copyright on the ground that Erye’s medicine specification was the 
same as their own as early as 12 September 2009. Changsha Intermediate People’s Court held 
at second instance that although approved by an administrative authority the specification is 
not an administrative document. Since the document includes details of experimental processes 
and experimental data it can be classed as an original intellectual achievement protectable by 
Copyright Law. Where experimental data in the medicine’s specification was similar and the 
source of data could not be proved, this medicine’s specification can be deemed to have infringed 
the copyright of the registered medicine’s specification.

From a copyright perspective although medicine specifications are required to meet an 
administrative department’s standards and requirements two separate medicine manufacturers 
could formulate independent creation methods in accordance with requirements for the same 
medicine. It is possible that a medicine specification could be deemed as a work protectable by 
Copyright Law; in any event medicine specifications do not have administrative binding force so it 
was not appropriate to deem it an ’administrative document’ to deprive it of the protection of the 
Copyright Law. But when considering the laws and regulations regulating drugs and public interest 
the copyright of a medicine specification is limited by Article 4 of the Copyright Law “in exercising 
copyright, copyright owners shall not violate the Constitution and the laws, nor damage the public 
interests”. The administrative department in charge is therefore allowed to make a model medicine 
specification and ask other medicine enterprises to follow it. Other medicine enterprises (including 
retailers) do not bear the relevant liability for infringement. 

Under circumstances where expression methods for medicine are limited medicine 
specifications of other medicine enterprises should be allowed to have the same essence as that of 
previous medicine specifications.

12. Major Cases - Patent

12.1 Patent infringement case between Rhodia Inc. and Hysei (Tianjin) 
Specialty Materials Co., Ltd.

The Tianjing Higher People’s Court reached a judgment [(2010)JGMSCZ N.0001] in the retrial 
procedure regarding the patent infringement case between the Rhodia chemical company, the 
Rhodia management company (formerly known as Rhodia Electronic and Catalytic Company) 
and that Hysei (Tianjin) Specialty Materials Co., Ltd. (“Hysei”). The judgment confirmed Hysei’s 
conduct constitutes infringement. The court ordered the respondent to stop the infringing act and 
to compensate Rhodia more than 5,800,000RMB including damages and legitimate expenses 
incurred during the trial procedure. The case lasted for 7 years and has undergone several appeals 
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and retrials.
Rhodia filed a lawsuit with the Tianjing Higher People’s Court in December 2006. It 

claimed Hysei were manufacturing and selling the cerium-zirconium composites infringing its 
Patent No. 505 and Patent No. 552. Rhodia requested the court order Hysei to stop its infringing 
acts and pay damages of 34,000,000 RMB. Hysei requested the Patent Re-examination Board 
invalidate Patent No. 505 in response. The Patent Re-examination Board found the product in 
Patent No. 505 was invalid but the process claim remained valid. Rhodia filed a suit with the 
Beijing First Intermediate People’s Court challenging this decision. The court ruled in favour of 
Rodia. Notwithstanding the Beijing Court’s decision the Tianjung Higher People’s Court ruled 
on December 29th, 2009, that Hysei’s conduct did not infringe the patent rights applicable to the 
product as its product did not fall within the scope of the protection of the patent. Rhodia appealed 
to the Supreme People’s Court. This decision was overturned after the second trial. The Supreme 
Court found that the lower court failed to identify the scope of protection properly or verify the 
technical solution in dispute. The Court therefore ruled the decision should be overturned.

The Patent Re-examination Board declared Patent No. 505 was completely valid and reversed 
its earlier ’valid in part’ decision during this retrial. Hysei filed a suit to Beijing First Intermediate 
People’s Court challenging the new decision and the court overturned the decision a further time. 
Rhodia appealed to Beijing Higher People’s Court, and the court reversed the judgment of lower 
court in doing so approving the previous decision. 

After 6 different procedures in 6 years Patent No. 505 remains valid. Tianjing Higher 
People’s Court followed with a new judgment approving the majority of Rhodia’s claims and 
awarding relatively high compensation.

12.2 The ‘foamed nickel’ case

Corun New Energy Co., Ltd. (“Corun”) sued Inco Advanced Technology Materials (Dalian) Co. and 
Inco Advanced Technology Materials (Shenyang) Co. (together “Inco”) for infringing the copyright 
of their preparation method for foamed nickel (patent number ZL95102640.2). The case has 
reached conclusion after 5 years.

Jiangsu Higher People’s Court, appointed by the Supreme People’s Court, retried and passed 
judgment, reversing judgments made by Changsha Intermediate People’s Court and Hunan Higher 
People’s Court at first and second instance. Jiangsu Court upheld the claimant’s claims on June 
27th, 2013.

The defendants were ordered to pay the damages of 54,580,000 RMB: the second biggest 
compensation award after the “Chint v. Schneider-electric” case. Despite the defendants winning 
their cases at first and second instances the Brazilian company Vale, the largest mining company 
in the world, withdrew its investment from Inco. As a result Inco rapidly lost up to a third of their 
market share and the companies required equity restructuring and renaming. 
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Corun consolidated its market position and is now the leader for foamed nickel business 
worldwide following the lengthy drawn out litigation. The key lessons learned from the case are 
the importance of intellectual property’s impact on market competition: Corun was able to go 
up against a mining industry giant via patent lawsuit, but a lengthy drawn out litigation is not 
desirable nor compatible with rapidly changing market. A company must analyse the pros and cons 
and make decisions between ’winning the market’ and ’winning the law suit’. The best outcome 
for both parties would have been settlement at first or second instance. 

12.3 The administrative lawsuit between SIPO Patent Re-examination Board 
and Zhejiang Zhenglong Foodstuffs Co. Ltd on invalidating a design patent

Chen ChaoHui is the owner of Patent No. 00333252.7, a food wrapping design (“the patent”). 
Zhejiang Zhenglong Foodstuffs Co. Ltd. (“Zhenglong”) requested the Patent Re-examination 
Board invalidate the patent on August 4th, 2009. On December 8th, 2009, the Board affirmed 
the patent’s validity in Decision No. 14261. Zhenglong filed an administrative suit appealing the 
decision with the Beijing First Intermediate People’s Court.

Zhenglong claimed at first instance the patent conflicted with its prior exclusive right to 
use a registered trademark. The Beijing First Intermediate People’s Court found that using the 
patent would cause confusion by misleading people to believe that the patented products were 
manufactured by Zhenglong. Using the patent would infringe Zhenglong’s exclusive right and 
accordingly the patent was in conflict with Zhenglong’s prior exclusive right to use the registered 
trademark. According to Article 23 of the Patent Law prior to revision, the patent should be 
declared invalid. Beijing First Intermediate People’s Court overturned the Patent Re-examination 
Board’s decision and ordered the Board to make a new decision.

The court pointed out the ’rights in conflict’ did not mean there are two lawful, valid rights 
on the same medium at the same time but a right would be infringed when one exercised another 
right. If there is no infringement, it’s hard to say two rights are in conflict even they exist on the 
same medium at the same time. There can be conflicts only when using a valid design patent 
infringes another’s prior exclusive right. Therefore in judging whether the design patent constitutes 
an infringement of prior exclusive right to use registered trademark the relevant regulations about 
exclusive trademark right infringement in trademark law apply.

The Patent Re-examination Board referred to Beijing Higher People’s Court and the court 
approved their judgment. The Higher Court found the facts and legal application were both 
wrong but the eventual decision was correct and therefore the judgment was approved after error 
correction. The Higher Court reasoned that the priority date shall be the date of application 
rather than the date of authorisation as used by the Intermediate Court; that it was the Patent Re-
examination Board who had the right to review whether the patent was in conflict with the prior 
trademark right based on Article 23 of the Patent Law; and it was improper for the Intermediate 
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Court to decide directly when no decision on this matter was made on Decision No. 14261.
In this case the lower court’s explanation of ‘rights in conflict’ is worthy of attention. There 

is no explicit explanation about ‘rights in conflict’ in the Patent Law or Trademark Law and their 
interpretations. Only Part 4, Chapter 5, Section 7 in the Guidebook to Patent Examination states 
“‘in conflict’ means the exercise of the patent will infringe other’s prior right because the design 
patent contains the object of prior right without the right holder’s consent”. This carries the same 
merit as lower court’s explanation. From a legal perspective two lawful and valid rights on the 
same medium at the same time will not necessarily lead to a ’conflict’. A mortgage and creditor’s 
right may exist on the same good at the same time for example. Conflict only occurs if the exercise 
of the latter right infringes the prior right, resulting in a direct violation of the laws about prior 
right protection (such as the Trademark Law in this case). The lower court’s explanation is very 
convincing despite being beyond its remit. 

12.4�The�administrative� lawsuit�between� the�SIPO�Patent�Re-examination�
Board�and�Luo�ShiKai�on�invalidating�a�design�patent

Luo ShiKai owns a design patent for a “Paper Shredder” (HC0802) (Patent No. ZL200830102005.0), 
and Staples Co, Ltd. requested the re-examination Board invalidate the patent. 

Luo ShiKai owns a design patent for a “Paper Shredder” (HC0802) (Patent No. 
ZL200830102005.0). Luo ShiKai specialises in developing and manufacturing paper shredders 
for office use. The business has a factory in Shenzhen. The Luo family has applied for two to 
three hundred patents relating to paper shredders over their business lifetime. The patent this 
case concerns is among this group. Dongguan Tiezhi Ltd. (“Tiezhi”) requested or used another 
company’s name to request the Re-examination Board invalidate the patent a total of five times. 
This occurred after Tiezhi was sued for infringement by the Luo family. Tiezhi’s argument in 
all requests was that it owned a prior copyright and the patent and its copyright conflicted. This 
would be inconsistent with Article 23 of the Patent Law and thus the patent should be invalidated. 
The first four requests were dismissed as evidence was considered inadmissible. But on the fifth 
application the Applicant presented several notarised email communications as evidence to prove 
the existence of its prior copyright. The Board in Decision No. 20813 affirmed the authenticity 
of the email in combination with other evidence and declared the patent invalid due to the 
violation of Article 23 of the Patent Law. Luo ShiKai filed an administrative suit to Beijing First 
Intermediate People’s Court contesting the decision as a result. This case is on-going.

The two key issues in this case are, firstly, whether the emails provided by the applicant can 
be admitted as evidence and, second, if the emails are admissible evidence then are the patent and 
prior copyrights in conflict.

Under current practice if the emails are the only evidence the courts will need to refer 
to further evidence to consider admissibility. However, there is no clear standard to evaluate 
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email’s authenticity at present. In this case for example only the names of sender and receiver 
were notarised, but the key information such as email addresses was not included. The weight of 
this evidence is impaired as the real identities of the sender and receiver could not be proven. 
Following discussions organised at the patent rights holder’s request specialists testified that it 
would be easy to fabricate the emails submitted as evidence in this case. Overall the judgment may 
have an impact on the current standard of notarising and accepting email evidence.

Tiezhi submit its prior copyright was in blueprint form to support its claim of conflict between 
patent and copyright. The design patent product does not have a blueprint on it. Producing a 
product utilising the design patent does not constitute an infringement of the copyright. This is 
distinguished from the ’White Elephant Case’ and we look forward to seeing whether the court will 
take the standard of identifying ’in conflict’ in the ’White Elephant Case’ as a reference.

13. Major Cases-Anti-trust and unfair competition

13.1�Qihoo�and�Tencent�(The�first�internet�anti-trust�case�in�China)

Qihoo 360 Technology Co., Ltd. (“Qihoo”) sued Tencent Technology (Shenzhen) Company Ltd. and 
Shenzhen Tencent Computer Systems Company Limited (together “Tencent”) at the Guangdong 
Higher People’s Court for abuse of dominant market position on November 15th, 2011. Qihoo 
are the copyright holder and operator of 360 Security Guard. Tencent operates the QQ Instant 
Messaging (“IM”). 

Qihoo alleged Tencent held a dominant market position in IM software and its relevant 
markets. Qihoo claimed Tencent was abusing its market position by eliminating and hindering 
competition. Qihoo put forward the following behaviour as examples of Tencent’s abuses:

(a) Tencent published a letter addressed to QQ users explicitly forbidding installation of 
Qihoo’s software by threatening to stop QQ service if ignored;

(b) Tencent forcing QQ users to uninstall 360 Security Guard by declining to provide service 
to users who have 360 Security Guard installed;

(c) Tencent blocked users who installed Qihoo’s 360 Browser from accessing QQ Zone 
(Tencent’s Facebook-like website); 

(d) Bundling QQ Software Housekeeping with QQ IM; and

(e) Installing QQ Doctor disguised as a QQ IM upgrade.

Tencent argued that the ’relevant market’ should be the global market as QQ IM did not 
have a dominant market position worldwide. Tencent submitted that the conduct Qihoo alleged 



— 285 —

Annual Review on Intellectual Property Dispute Resolution <<<

was illegal was in fact designed to remedy the claimant’s QQ Safe Guard and Privacy Protector 
software’s malicious tampering of Tencent software.

The Court believed that when determining whether QQ Software has a dominant market 
position the “relevant market” should be defined first and the method of defining it explained. 
Relevant market is based on factors such as demanders’ needs for features of QQ Software, its 
service, recognition for quality, acceptance of the price, the difficulty of obtaining software, the 
fungibility of different products from a consumer’s perspective and the influence of providing 
alternatives. The Court found that a comprehensive IM product and the service it provided do 
not constitute a stand-alone ‘relevant market’. The ‘relevant market’ in this case is therefore 
the global market. The Court ruled that Tencent does not have a dominant market position after 
making this expanding definition of ‘relevant market’.

The Court also ruled on the legality of the either-or option given to users by Tencent. The 
Court reasoned it was irrelevant whether Qihoo coerced users to install QQ Safe Guard or whether 
Qihoo hijacked a QQ security module causing the loss of relevant feature, the defendants had 
no right to force users to make an action to their account’s safety. The question whether or not to 
install 360 Safe Guard is the inherent right of users, Tencent can only notify on the risk of doing 
so. Forcing users to make an either-or decision goes too far. After confirming the defendants did 
not have a dominant market position the Court ruled that selling QQ IM together with QQ Software 
Housekeeping and QQ Doctor did not constitute product bundling.

Qihoo’s claims were dismissed by the Court. Qihoo appealed to the Supreme People’s Court. 
The appeal was heard on November 26th, 2013, but no judgment was made in court.

13.2�The�unfair�competition�case�between�Qihoo�and�Tencent

Tencent Technology (Shenzhen) Company Ltd. and Shenzhen Tencent Computer Systems Company 
Limited (together “Tencent”), sued Qihoo 360 Technology Co., Ltd. (“Qihoo”) and Qizhi for unfair 
competition by lodging a case with the Guangdong Higher People’s Court on August 19th 2011. 
The Claimants alleged that Qihoo and Qizhi provided “360 QQ Safe Guard” download link on the 
website www.360.cn they operated and promoted this software in various ways. This amounted to 
unfair competition. Tencent claimed financial damages of 125,000,000 RMB as a result. 

The key issues in this case are whether the “360 QQ Safe Guard” developed by Qihoo 
damages the safety and integrity of Tencent’s QQ service and causes a loss of opportunity by 
restricting value-added service and advertising revenue. If so, it constitutes unfair competition. 
The rating feature and relevant notice’s potential damage to Tencent’s goodwill is an additional 
issue. The court found that the defendant’s conduct constituted unfair competition at first instance. 
The court ordered Qihoo and Qihzhi to pay financial damages including reasonably incurred costs 
of 5,000,000 RMB in total, and to apologise for its conduct. The defendant appealed. An appeal 
hearing was held at the Supreme People’s Court on December 4th, 2013. No judgment was made 
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in court. A ruling dismissing the appeal was made publicly available on February 24th, 2014.
The two cases above are called “The first Internet antitrust case in China” and “The first 

Internet anti-unfair competition case in China” due to the large number of affected users and the 
significant influence of the two parties involved. Their conduct ultimately caused loss to users 
although both made their software compatible after the Ministry of Industry and Information 
Technology intervened. The cases demonstrate that the internet industry grows fast in China whilst 
the development of the regulations in this industry struggles to keep pace. The judgment of the 
Supreme Court will serve as a model for similar disputes and as an instruction to the developing 
internet industry.

13.3�Tortious�dispute�regarding�unfair�competition�between�Wuhan�Huaqi�Film�
and�Television�Production�Limited�and�Beijing�Enlight�Media�Co.,�Ltd�and�Xu�
Zheng

‘Lost on Journey’, a comedy film released in 2010, was produced by Wuhan Huaqi Film and 
Television Production Limited (“Huaqi”) and starred by Xu Zheng and Wang Baoqiang. Huaqi 
claimed that it owns the copyright to the film, script and music of Lost on Journey. Lost on 
Journey received box office proceeds of 50 million RMB and won numerous industry awards. 
Huaiqi claimed that Lost on Journey qualifies as a well-known brand as a result. Huaqi assigned 
significant personnel and resources to produce the sequel Lost on Journey 2 as a result. Huaqi 
obtained the permission to shoot Lost on Journey 2 in May 2011. 

Lost in Thailand was released on 12 December 2012 and was produced by Beijing 
Enlight Media Co., Ltd ( “Enlight”). It rapidly broke the Chinese box-office record receiving 
approximately 1.3 billion RMB in revenue. 

In February 2013, Huaqi filed a suit with the Beijing High People’s Court against Enlight, Xu 
Zheng and three other respondents alleging unfair competition. Huaqi claimed that the defendants 
were violating Article 5 of the Anti-Competition Law because their use of the name Lost in 
Thailand constituted an unauthorised use of the name, packaging or decoration unique or similar 
to well-known goods so that their goods are confused with the well-known goods, causing buyers 
to mistake them for the well-known goods.

Huaqi further claimed the defendant’s publicity and advertising for Lost in Thailand 
constituted false and misleading advertising and free riding as prohibited by the Anti-Competition 
Law. They requested the court order the defendants to pay damages of 100 million RMB.

Finding a film to be a ‘good’ and whether ‘Lost on Journey’ is a distinctive name of a well-
known good will play a crucial role in ultimate ruling. The court has to provide answers to whether 
the same or similar name of a film or TV series is prohibited by law and whether a film name can 
be a condition for determining the source of a film i.e. could a similar name mislead the public as 
to a film’s source. The case is currently proceeding at first instance.
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13.4�Tort�over� slogan�between�Jia�Duo�Bao�and�Wang�Lao�Ji�Owned�by�
Guangzhou�Pharmaceutical�Corporation

The Guangzhou Medium People’s Court announced judgment of the high-profile case between 
Wang Lao Ji owned by Guangzhou Pharmaceutical Corporation (hereinafter “Wang Lao Ji”) 
and Jia Duo Bao regarding false and misleading advertising on 20 December 2013.  Guangzhou 
Medium People’s Court’s ruled against Jia Duo Bao at first instance. The court found that Jia Duo 
Bao’s relevant advertisements constituted a tortious action. Jia Duo Bao was ordered to delete the 
relevant advertisements, pay damages of 10 million RMB including legal fees of 810,000 RMB in 
addition to other valid and reasonable costs and publish a newspaper apology.

Jia Duo Bao disagreed with the first-instance judgment and stated it would appeal. Numerous 
appeal cases and retrials are expected to follow this initial judgment. 

Wang Lao Ji applied to the court for an injunction during proceedings to prohibit unfair 
competition by Jia Duo Bao. Jua Duo Bao’s use of slogans such as “nationally leading seller of 
red can herbal tea has been renamed Jia Duo Bao” and “previous red can Wang Lao Ji has been 
renamed Jia Duo Bao” were seen as unfair by Wang Lao Ji. Guangzhou Medium People’s Court 
later issued an injunction award prohibiting Jia Duo Bao from using such slogans. This is the first 
example nationwide of the grant of an interim injunction during a company slogan dispute.

This case has been called the ’first case of slogan tort’. Wang Lao Ji and Jia Duo Bao have 
a series of on-going disputes including a trade mark tort case, red can packaging rights case and 
other cases. This judgment may become a useful reference for any subsequent series of cases.

14. Major Cases - Trade Secrets

14.1�Eli�Lilly�and�Company�&�Eli�Lilly�(China)�Research�and�Development�Co.,�
Ltd.�(the�Applicants)�and�Huang�MengWei�(the�Respondent)

Eli Lilly and Company and Eli Lilly (China) Research and Development Co., Ltd.(Eli Lilly China) 
brought a case to Shanghai First Intermediate People’s Court suing Huang MengWei for infringing 
technical secrets in July 2013. The applicants filed a motion for preservation, requesting the court 
to order the Respondent not to disclose, use, or allow others to use 21 trade secret documents 
allegedly stolen from the applicants.

Shanghai First Intermediate People’s Court found the evidence presented by Applicants 
generally proved that the respondent obtained and possessed the secret documents of Applicant. 
Those documents were in the risk of disclosure, use, and leak and may further cause irreparable 
damage to the Applicants. The Respondent refused to check they had permission to hold or should 
have deleted those documents. The requirements for preservation were therefore met. The Court 
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ruled forbidding the Respondent from disclosing, using and allowing others to use the 21 items in 
question on July 31st 2013.

Under the Chinese intellectual property protection system, interim injunctions are available in 
Patent Law, Trademark Law, and Copyright Law but not in Anti-unfair competition Law. Interim 
injunctions were added in the new revision of Civil Procedure. This undoubtedly provides a strong 
legal basis for trade secret protection. Confidentiality is the fundamental character of trade secret 
that differs it to other information. Once a trade secret loses confidentiality becoming information 
available to the public the rights holder loses the rights applicable to the relevant information. This 
case is the first interim injunction issued according to the revised Civil Procedural Law in a trade 
secret infringement case. It demonstrates the value of issuing interim injunctions in such cases.

15. Conclusion and outlook

Traditional dispute resolution in the area of intellectual property is no longer satisfying 
requirements because of the rapid development of new technologies and tendency for 
diversification in society. 

New, diversified dispute resolution is emerging. Looking back at 2013, “Three Trials 
Unification” was pushed forward steadily, the comprehensive law enforcement system got its feet 
’wet’, arbitration institutions kept growing, and stand-alone IP Courts, all of which are the fruit of 
the on-going innovative reform of intellectual property dispute resolution mechanisms. Only time 
will tell whether the new mechanisms can settle disputes effectively. 

Authorities should sum up experience promptly. They should also further adjust and improve 
the mechanisms. In 2013 antitrust and anti-unfair competition cases were widespread. They 
will become a highlight and a main trend in this business. The judgment of major cases deeply 
influences the development and competition of businesses that have a lack of clear and specific 
rules at present.
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Annual Review on Film and TV Dispute 
Resolution

LIU ChiA*  WANG XiaobinB**  Stephen L. SaltzmanC***  Peter LiD****

Chapter I Brief Description of Film and TV, Cartoon and New Media 

Distribution in 2013

1.�Introduction�of�the�Current�Situation�of�the�Film�Industry

(1)�Market�Performance�of�China’s�Film�Industry

In 2013, the film revenue at box offices nationwide was ¥21.76 billion, an increase of ¥4.7 
billion.  Of this revenue number, the amount from domestic films was ¥12.76 billion and that from 
foreign films was ¥9 billion.E  The number of movie viewers was 610 million, a net increase of 
150 million over the number of 460 million in 2012.F  There was an increase of 5,077 new movie 
screens domestically for the year, an average of 13.9 additional screens per day.  Currently, the 
total number of screens in mainland China has reached 18,195, and the construction of movie 
terminal has been steadily improving.G  The number of feature films produced for the year is 638, a 
decrease of 107 over that in 2012, but the number of Chinese films grossing more in ¥100 million 

*      Senior Partner at Dacheng Law Offices, Arbitrator of China International Economic and Trade Arbitration  
     Commission and Court of Arbitration for Sports

**      Associate at Dacheng Law Offices
***     Partner at Loeb & Loeb LLP
****  Paralegal at Loeb & Loeb LLP
E        State Administration of Press, Publication, Radio, Film and Television of The People’s Republic of China: “2013  

     National Film Box Office Statistics”, January 9, 2014, http://www.sarft.gov.cn/articl es/2014/01/09/201401091     
     70755140831.html.

F       ZHU Wei: “2013 Film Screening Market Year-end Summary”, January 8, 2014, http://www. entgroup.cn/views/ 
     a/19157.shtml.

G      ibid.
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at box offices has reached 33, an increase of 12 over the previous year.A

In 2013, a total of 33 animated films were released in the country, of which as many as 24 had 
been produced in China (including 2 co-produced) and 9 had been imported, altogether grossing 
as much as ¥1.64 billion, accounting for  7.5% of total domestic film box office revenue.B

In the area of imported revenue-sharing films, China and the U.S. reached “Memorandum 
of Understanding on Films for Theater Release” (hereinafter, the “Sino-US Film Agreement”) on 
February 18, 2012. The Chinese government agreed to increase the quota for revenue-sharing 3D 
or IMAX films by 14 each year, and the portion of revenue sharing at box offices for the U.S. side 
also increased to 25% from the previous 13%.  Despite the challenges from American films, the 
box office market share of Chinese films still reached 58.65% in 2013.C

The development of Sino-foreign co-production showed good momentum.  As of December, 
2013, there were altogether 57 co-produced films as projects under the State Administration 
of Press, Publication, Radio, Film and Television of The People’s Republic of China 
(“SAPPRFT”).D 

Since August 1, 2013, radio, film and TV service industry started nationwide “revenue-
to-VAT conversion” pilot programs whereby the revenue tax on box office receipts would be 
converted to value-added tax.  Starting from January 1, 2014, box office revenue on films will be 
assessed a 3% VAT, and this is a piece of favorable news to movie theaters.E

(2) Development of Major Participants in the Film Industry
Through IPO’s, M&A’s and reorganizations, there have now emerged in the country a number 

of film production companies with brand recognition and production resources, which include, 
among others, Central Pictures Corporation (中影股份), Huayi Brothers (华谊兄弟), Wanda 
Media (万达影视), Enlight Pictures (光线影业), Shanghai Film Group (上影集团), Galloping 
Horse (小马奔腾), Bona Film Group (博纳影业), Le Vision Pictures (乐视影业), SMI Pictures 
(星美影业) and Perfect World Film and Television (完美世界影视).F These companies have 
made new attempts in the areas of capital use, advertisement embedding, copyrights secured loan, 

A   ibid.
B  Film Network: “Nationwide Animated Films Grossed ¥1.64 Billion in 2013”, January 27, 2014, http://donghua.

cntv.cn/2014/01/27/ARTI1390816405533971.shtml.
C  LIU Yang: “Domestic Films as the Key Growth Area in Overall Film Market in 2013” published in The People’s 

Daily, January 10, 2014.
D  Based on data published in the government affairs platform of State Administration of Press, 

Publication, Radio, Film and Television of The People’s Republic of China.
E  Attachment 2, “Provisions Regarding the Pilot Programs of Business Revenue Tax Conversion to VAT and 

Other Matters”, to “Ministry of Finance and State Administration of Taxation Notification on Pilot Programs of 
Business Revenue Tax Conversion to VAT in Rail Transportation and Postal Service Industry” (FT(2013)106), 
which provides that entities that provide film screening services may elect to calculate and pay VAT tax using a 
simplified tax calculation method, i.e., opting to apply 3% tax rate instead of 6%.

F  The list is not based on ranking.  As many film production companies are not public, the disclosure of financial 
information is not complete.  The citing of the above companies is based on comprehensive consideration of their 
revenue, number of films released in 2013, box office receipts and brand recognition.
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fund and venture capital investment.  Meanwhile, M&A’s and reorganizations in the film and TV 
industry continued to heat up in 2013.  For example, Huayi Brothers acquired Yongle Film and 
Television (永乐影视), Enlight Media (光线传媒) acquired New Classics Media (新丽传媒) and 
Beijing State-Owned Assets Management (北京市国资公司) acquired Shengshi Huarui Film Co. 
(盛世华锐电影公司) to form state-owned Guosheng Films Company Limited (国盛影业有限公

司).
On the other hand, the rapid development of the animation market also attracted attention 

of film companies, and Huayi Brothers, Bona Film Group, Enlight Pictures and Galloping Horse 
jumped into the investment in, advertising and distribution of Chinese animation films.A  Examples 
include joint investment from Huayi Brothers and Guangdong Creative Power Entertaining 
(CPE)  (广东原创动力) in the film Pleasant Goat (《喜羊羊》), participation by Bona Film Group 
in the distribution of Kuiba II (《魁拔Ⅱ》), advertising and promotion by Enlight Pictures for 
SEER Movie 3 (《赛尔号大电影3》), and the marketing and promotion by Galloping Horse and 
Guangzhou Happytoon Computer Entertainment Inc. (广州明星创意动画有限公司) for Happy 
Heroes (《开心超人大电影》).B

In the area of investment overseas, Chinese film companies accelerated their pace of 
investment overseas.  In May, 2012, Wanda Media acquired AMC, one of the largest movie theater 
chains in the U.S.; in November, 2012, Galloping Horse, jointly with India’s media powerhouse, 
Reliance MediaWorks, acquired an American special effect production company, Digital Domain 
and the core assets of its subsidiary, Mothership, and sold relevant equity shares for an estimated 
profit of ¥184 million;C Huayi Brothers in 2014 will allocate US$ 150 million to acquire equity in 
a U.S. company, Studio 8, and participate in the production of films in Hollywood;D meanwhile, 
Disney entered into a cooperation agreement with China’s Shanghai Media Group Limited (上海

东方传媒集团), pursuant to which the two companies will jointly develop Disney-branded films.E

In the area of investment in film and TV production parks, Shanghai Disneyland is scheduled 
to open for visitors by the end of 2015, which will the second Disney theme park in China 
after Hong Kong Special Administrative Region, the third in Asia and the sixth in the world 
respectively, and the total investment in Shanghai Disneyland is US$ 4.4 billion in total.F

In February, 2012, three Chinese companies, including Shanghai Media Group Limited, 
and the American company, DreamWorks Animation SKG, established Shanghai Oriental 

A   Film Network: “Nationwide Animated Films Grossed ¥1.64 Billion in 2013”, January 27, 2014, http://donghua.
cntv.cn/2014/01/27/ARTI1390816405533971.shtml.

B   ibid.
C   Securities Daily (《证券日报》): “Galloping Horse “Resold” Digital Domain for a Net Profit of ¥ 184 Million”, 

August 7, 2014, http://finance.sina.com.cn/stock/t/20130807/061216367557.shtml.
D   Legal Evening News (《法制晚报》):: “Sino-U.S. Coproduction Generating Higher Box Office Revenue, Causing 

Concern for Hollywood Media Companies”, March 11, 2014, http://enjoy.eastday.com/c8/2014/0311/3365270075.
html.

E   ibid.
F   See Shanghai Disneyland’s website, May 10, 2015, http://www.shdsn.com/disney/.
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DreamWorks Television Technology Co., Ltd. (上海东方梦工厂影视技术有限公司) and planned 
to complete the construction of “Dream Center”, a large-scale urban cultural gathering place, with 
total investment over ¥20 billion.A  Universal Pictures will invest ¥12 billion to build a Universal 
Studios Hollywood theme park in Beijing, the third of such theme parks in Asia; this project has 
been approved by Beijing Development and Reform Commission and its construction is expected 
to commence in the fourth quarter of 2014.B

 In addition, Chinese companies were also engaged in the investment in and construction of 
film and TV theme parks.  The first scenic area, “1942 Repiblican Style Street”, of Feng Xiaogang 
Film Commune (冯小刚电影公社), in which Haikou Mission Hills Group (海口观澜湖集团), 
Huayi Brothers and Feng Xiaogang jointly invested, will officially go into operation toward the end 
of June, 2014; the total investment in this tourism project exceeds ¥5 billion.C  In 2013, Wanda 
Media invested ¥40 billion to build “Oriental Film Capital” (东方影都), a film and TV production 
park, in Qingdao; this project will integrate such components of film and TV production, theme 
parks, leisure hotels and an international hospital.D  On February 28, 2014, the construction of a 
culture tourism city officially commenced in Wuxi; this project, which has total investment of ¥21 
billion from Wanda Media, will offer services in four major areas: culture, tourism, shopping and 
hotels.E    

2.� Introduction�of�the�Current�Situation�of�the�TV�Industry

(1)�Market�Performance�of�China’s�TV�Industry

In 2013, the total revenue from broadcast TV industry nationwide was ¥362.8 billion, an increase 
of 10.98% over that in 2012.F  The revenue from TV advertising nationwide was ¥104.629 billion, 
of which the amount from advertising in TV drama programs topped that from other types of 

A  JIANG Lijun: “’Oriental DreamWorks’” Officially Settles in Shanghai” published in Oriental Morning Post (《东
方早报》)，  August 8, 2012.

B  CHEN Junhong: “Beijing Universal Studios Restart, Showing Again Theme Park Waves in China” published in 
the “Money Section” of Netease website, April 8, 2013, http://money.163.com/special/view337/.

C Chinese Culture Media Network: “Construction of Feng Xiaogang Film Commune’s ’1942 Street’ Is 
Complete and Will Be Open for Business in June”, March 3, 2014, http://www.ccdy.cn/yule/dianying/201403/
t20140303_878489.htm.

D  WANG Mengyan: “Wanda Media Invests ¥30 Billion to Build Oriental Film Capital in Qingdao; WANG 
Jianlin Unfurls Cultural Business Banner”, September 23, 2013, http://finance.cnr.cn/gundong/201309/
t20130923_513659738.shtml.

E  China News Network: “Wuxi Wanda Cultural Tourism City Breaks Ground, with Total Investment of ¥40 
Billion”, February 28, 2014, http://finance.chinanews.com/house/2014/02-28/5894131.shtml.  

F   Media & Entertainment Industry Report (《综艺报》): “Broadcast TV Industry Generated ¥318.3 Billion Revenue 
in 2013”, January 26, 2014, http://www.sarft.net/a/153445.aspx.  The data released by SPPARFT includes both 
broadcast radio and TV.  Though this article cites certain data, its focus is on the TV media.
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programs, accounting for 36.46% of overall advertising in the TV industry.A  The number of TV 
viewers nationwide reached 1.282 billion.B  Of all types of programs, the percentage of TV viewers 
watching TV drama programs account for 32%, those watching news programs, 15.35% and those 
watching variety entertainment programs, 12.45%.C

In the area of TV drama production and broadcast, 441 TV dramas containing 15,783 series 
were produced and had been granted approval for release nationwide in 2013; overall the creation 
and production of TV dramas were steady and the situation of oversupply improved.D  Major TV 
stations have been actively exploring overseas TV drama market; for example, in 2014, CCTV will 
put emphasis on reviewing overseas TV dramas and will import and broadcast some hot overseas 
TV drama series.E  As to exporting of TV dramas, the revenue from selling Chinese TV dramas 
overseas accounted for 5% of the total revenue, with Hong Kong, Macau and Southeast Asia as the 
major export markets for Chinese TV dramas, accounting for two thirds of the overseas markets.F  
The markets for domestically produced TV dramas in developed countries in Europe and America 
mainly consisted of TV stations for local Chinese, an area that remains to be explored in the 
future.G

In the area of TV program production and broadcast, the TV stations in our country have 
been adopting the “production-broadcast-separate” model of production, a change from the 
combined production/broadcast model of the past, under the latter model the division of labor 
was not defined in details, production cost was high and program acquisition was wasteful.H  

A  ZHANG Haichao, BAI Fangqin and PAN Chao: TV Drama Leading the Way: A Report on the Development of 
Chinese and Foreign TV Drama Industry (2012-2013), China Democracy and Legal System Publishing House (
中国民主法制出版社 ), 2013, p. 9.

B  China Press and Publication Journal (《中国新闻出版报》): “CCTV Media Research ( 央视索福瑞 ): The Size 
of Chinese TV Viewers Reaches 1.28 Billion”, October 22, 1013, http://www.chinanews.com/cul/2013/10-
22/5411683.shtml.

C  ZHANG Haichao, BAI Fangqin and PAN Chao: TV Drama Leading the Way: A Report on the Development of 
Chinese and Foreign TV Drama Industry (2012-2013), China Democracy and Legal System Publishing House (
中国民主法制出版社 ), 2013, p. 8.

D  Business Bureau of SPPARFT: “Situation of Domestic TV Drama Production in the 4th Quarter of 2013 and of 
the Year”, February 26, 2014, http://www.sarft.gov.cn/articles/2014/02/26/20140227171206760321.html.

E  Beijing Times (《京华时报》): “CCTV Advertisement Bidding in 2014: Importing Overseas TV Dramas Becomes 
the Key Play”, November 19, 2013, http://weifang.dzwww.com/yl/201311/t20131119_9211105.htm.

F  JIANG Mengwei, LU Yang, WU Yuanyuan and LI Jianpin: “How Can China Shake off the Label of a TV Drama 
’Net Importer’”, April 2, 2013, http://www.bbtnews.com.cn/news/2013-04/0200000011788.shtml.

G  ZHANG Haichao, BAI Fangqin and PAN Chao: TV Drama Leading the Way: A Report on the Development of 
Chinese and Foreign TV Drama Industry (2012-2013), China Democracy and Legal System Publishing House (
中国民主法制出版社 ), 2013, p. 174.

H  Broadly speaking, “production-broadcast-separate” means outsourcing the production of TV programs, other 
than news, to independent production companies, having them sold in the market distribution channels and then 
letting TV stations (i.e., broadcast unites) purchase them for broadcasting, i.e., so called “separation outside 
the system” or “external market”; narrowly speaking, it means that TV stations allow their production units to 
operate independently in the production of programs, be responsible for their own profit and loss, conduct their 
activities at their own discretion and carry out their tasks of producing programs requested by TV stations, i.e., so 
called “separation outside the system”.
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Also, on October 12, 2013, SPPARFT issued “ Notification Regarding Better Programming and 
Filing of TV Station Comprehensive Channels in 2014” (known as “Further Order on Limiting 
Entertainment Programing”, (“加强版限娱令”)) to major TV stations, further requiring that they 
increase the ratios of news, economy, culture, science and education, animation and children’s 
program, documentary and agriculture programs in their comprehensive channels, enhance imports 
management, resist excessive entertainment programming and prevent waste in duplication.A

In the area of TV animation, due to a series of government-issued policies and measures 
guiding TV station to choose the best programs and broadcast the best programs and causing the 
investment and production capacity in the TV animation market to gradually return to normal,B 
199,132 minutes of TV animation programs were produced in 2013, a decrease of 10.68% over 
222,938 minutes produced in 2012.C  However, some finely produced and intelligently conceived 
Chinese original TV animations with unique styles were not only well liked by domestic viewers 
but also won the attention in the international markets.  A total of 100,000 minutes of more than 
20 animation programs, among them Spotting the Bears (熊出没) originally produced by Shenzhen 
Huaqiang (深圳华强), were exported to be shown in about 100 countries and regions, including 
the U.S., Italy and Russia; TV animation Pleasant Goat produced by Guangdong Creative Power 
Entertaining (CPE)  were shown in about 45 countries in Asia Pacific regions as well in Taiwan.D 

(2)��Development�of�Major�Participants�in�the�TV�Industry

Since the 80’s of the 20th century, China’s TV industry in the course of its development has 
formed the structure of “four classes of TV Stations” based on the level and the division of regions, 

A  The “Order on Limiting Entertainment Programing” ( “ 限 娱 令 ”) is the “Opinion on Further Enhancing the 
Programming Management of TV Comprehensive Channels” issued by SARFT on October 24, 2011, which 
recommends that, starting from January 1, 2012, in the comprehensive channels of 34 TV stations, there must be 
at least 2 hours of news programs from 6:00 to 24:00 daily; at least 2 news-type programs from 18:00 to 23:30, 
with each of no less than 30 minutes; and there must be some control over the total number of programs that are 
same in content and excessive such as marriage and dating types, talent show types, sentimental drama types, 
games and competition types, general art and entertainment types, interview and talk show types and reality 
show types.  From 19:30 to 22:00 daily, the total number of programs of the above types in the comprehensive 
channels of the country’s TV stations must not exceed 9, the total number of programs of the above types in the 
comprehensive channels of each TV station must not exceed 2 and the broadcast time of each program of the 
above types must not exceed 90 minutes.  on October 12, 2013, SPPARFT issued “ Notification Regarding Better 
Programming and Filing of TV Station Comprehensive Channels in 2014” (known as“Further Order on Limiting 
Entertainment Programing” (“ 加强版限 娱 令 ”)) to major TV stations, which further requires an increase of 
the ratios of news, economy, culture, science and education, animation and children’s program, documentary 
and agriculture programs in such comprehensive channels, enhancement of import management, resistance to 
excessive entertainment programming and prevention of waste in duplication.

B  Nanfang Metropolis Daily (《南方都市报)》: “Production of Domestic Animation Programs Declined to Approximately 
150,000 Minutes in 2013”, May 30, 2013, http://www.askci.com/news/201305/30/3011462482685.shtml.

C   National Bureau of Statistics: “2013 National Economic and Social Development Statistics Bulletin”, February 
24, 2014, http://www.stats.gov.cn/tjsj/zxfb/201402/t20140224_514970.html.

D  China News Network: “The ’Dream’ and ’Reality’ of Chinese Animation and Cartoons Going Overseas”, May20, 
2013, http://www.chinanews.com/cul/2013/05-20/4837205.shtml.
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i.e., TV stations operated at central, province (region and municipality), local (city) and county 
levels, which include CCTV at the central level, satellite channels run by provincial, local and 
county broadcast and telecommunication entities at the province level and local TV stations.  In 
2013, the channels of CCTV accounted for 14% of the viewership share nationwide, local channels 
36% and satellite channels at the province level about 50%; of these Hunan TV, Zhejiang TV, 
Jiangsu TV and Dragon TV occupied leading positions in terms of programing type, program 
resources and national influence.A

As of the end of 2013, there were 137 entities with “Television Production License (Type A)” 
(《电视剧制作许可证（甲种）》), 7 more than in the previous year; 6175 entities with “Radio 
and Television Program Production License” (《广播电视节目制作经营许可证》), 812 more 
than in the previous year for an increase of 15.14%; among these, there were more than 5000 
private TV production entities, which have become an important force in the production of TV 
programs.B

There were 16 A-share listed broadcast and telecommunication companies, with raised 
funds exceeding ¥25 billion and businesses in such areas as wired network, film and TV 
program production, advertising and new media; there were 12 domestic companies among them, 
accounting for 75%.  There were 7 companies among those that were engaged in the production 
and release of TV drama programs domestically, the top three of which in terms of gross profit 
being Huayi Brothers, Huace Film and TV (华策影视) and HLBN (华录百纳).C

In July 2013, Huace Film and TV acquired, in the form of a combination of cash and share 
issuance, 100% equity of Shanghai Croton Cultural Media Company Limited (上海克顿文化传媒

有限公司), with total transaction amount of ¥1.652 billion, the largest M&A transaction in the TV 
drama program production industry in China.D  Upon completion of the acquisition, the production 
capacity of Huace Film and TV would increase from 600 series of TV drama per year to more than 
1000, making it the first company with more than 10% of the market share in the country’s TV 
drama program production industry.E

The production of TV drama carries high investment risk and financing difficulty has always 
been a tough issue facing TV drama production companies.  Supported by government policies, 
TV drama production companies have been looking for creative ideas and actively seeking new 
financing sources, and currently capital markets have become an important support for TV drama 

A  ZHANG Haichao, BAI Fangqin and PAN Chao: TV Drama Leading the Way: A Report on the Development of 
Chinese and Foreign TV Drama Industry (2012-2013), China Democracy and Legal System Publishing House (
中国民主法制出版社 ), 2013, p. 25.

B  Media Organization Management Office of SARFT: “Regarding Nationwide ’Television Production License’ 
(Type A) in 2013 ”, April 16, 2013, http://www.sarft.gov.cn/articles/2013/04/16/20130416165255470519.html.

C  ResearchInChina Center ( 水清木华研究中心 ): “2013-2016 China Television Drama Industry Research Report”, 
October 2013, http://www.pday.com.cn/Htmls/Report/201310/24511700.html.

D  Guangming Web of Guangming Daily (《光明日报》): “M&A Among Film & TV Companies: Frequent Transactions 
and Encouraging Development”, August 6, 2013, http://culture.gmw.cn/2013-08/06/content_8514666.htm.

E  ibid.
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industry.  For instance, in June 2013, Hony Capital (弘毅投资) announced the launch, jointly 
with Shanghai Media Group Limited, of an investment fund dedicated to special film and TV 
projects, with ¥3 billion as an initial size of fund; the this fund’s investment area is mainly in TV 
dramas and films and a small portion in equity investment.A

3.�Introduction�of�the�Current�Situation�of�Film�and�TV�Products�Made�by�New�
Media

(1)�Market�Performance�of�Film�and�TV�Products�Made�by�New�Media

In 2013, the total revenue from Internet video industry in China was about ¥12 billion, an increase 
of 29.7% over ¥9.25 billion in 2012 and three times of that in 2011.B  The number of Internet 
video users in China reached 428 million, an increase of 56.37 million, or 15.2%, over the number 
in 2012.  The percentage (in terms of rate of Internet use) of Internet video users reached 69.3% of 
total Internet users, an increase of 3.4 percentage point than that of 2012.C  Of this, the number of 
mobile Internet video users reached 247 million, and the number of Internet TV and IPTV users 
were also rapidly increasing; if the volume of P2P sharing and video downloading was taken into 
account, the video volume had already reached more than 70% of the total Internet volume.  The 
consumption of audio and video products has entered a new era.D

At the same time, the advertising revenue from Internet video showed rapid increases for  
consecutive years and in 2013, by it reached an estimated total of ¥10 billion, an increase of 
14.8% over that in 2012, of which 70% came from comprehensive audio/video program websites.E  
The expansion of audio/video business and the growth of users benefited first from the growth of 
Internet construction and video equipment, secondly from the increasing richness and variety 
of video contents, and thirdly from in-depth cooperation between Internet video websites and 
traditional TV media, which was a driving force for the playing of Internet video.F  

To further enhance their websites’ attractiveness, Internet video companies invested 
enormous amount of funds in purchasing the rights to foreign contents, including program 
resources of domestic and foreign TV stations.  In 2013, Youku Tudou Inc (优酷土豆) spent 

A  Caixin Web ( 财新网 ): “Hony Partnering with Shanghai Media Group in Launching  ¥3-Billion Fund to Invest in 
Film and TV”, June 13, 2013, http://finance.caixin.com/2013-06-13/100540584.html.

B  Source of data: iResearch ( 艾瑞咨询 ) “2013 Internet Video Viewing Data”; ChinaIRN.com (中研普华财经 ), 
“Comprehensive Revenue of ¥12 Billion in Internet Video Industry in 2013”, January 14, 2014, http://finance.
chinairn.com/News/2014/01/14/151438810.html.

C  Source of data: based on China Internet Network Information Center ( 中国互联网络信息中心 )’s 33rd “China 
Internet Development Report Statistics” released on January 16, 2014.

D  Development Research Center of SARFT: China Audio/Visual New Media Development Reports (2013), Social 
Sciences Academic Press, June 2013.

E  China News Network: “Advertising Revenue from Internet Video in 2013 Broke Through ¥10 Billion in China”, 
November 26, 2013, http://news.cnad.com/html/Article/2013/1126/20131126102242777.shtml.

F  China Internet Network Information Center: 33rd “China Internet Development Report Statistics”, January 16, 
2014.
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¥750 million to purchase contents, becoming the largest purchaser of new media rights among 
film and TV companies in China with a 30% market share, and obtained content licenses from 
large content providers such as Disney, Paramount, DreamWorks and Universal Pictures.A  To 
avoid content homogenization, Internet video companies also invested heavily in creating original 
programming contents suited for Internet play, including variety entertainment programs, network 
dramas and microfilms.B  Meanwhile, due to the ever increasing amount of user generated contents 
(UGC), Internet video companies initiated efforts to promote branding of UGC so as to improve 
their quality and value.

With the convergence of three networks--radio and TV, telecommunication and Internet, 
Internet video companies provided new formats to satisfy the need of users for variety of film and 
TV programs.C  2013 is the year of transition from 3G to 4G, and the competition to acquire mobile 
terminal users among video websites is becoming more and more intense.  As of September 2013, 
the volume of iQIYI (爱奇艺) at mobile terminal exceeded volume at PC terminal; Youku Tudou’s 
daily average play volume at mobile terminal exceeded 300 million, showing an increase of 200% 
over three quarters.  The official issuance of 4G licenses will certainly inject sufficient energy in 
the next round of development of the mobile Internet video market.D

While enhancing optimal upgrades of PC terminal products and mobile terminal products, 
Internet video companies also released hardware products intended for Internet video such as set-
top boxes, routers and Internet TV sets in order to win the “battle for the living room.”  At the end 
of 2013, Coship (同洲电子) announced that it would partner with Youku Tudou to jointly promote 
the development and operation of OTT Internet TV applications intended for smart terminal such 
as “mobile phones, TV’s and PADs”.E  With the rapid development of various terminal, the time of 
“multi-screen convergence” has arrived.

However, due to the lack of sound management system for Internet video business, some 
problems emerged during the course of such development; for example, harm caused by Internet 
video piracy to the traditional film and TV industry.  In 2013, the relevant government authorities 
through strengthening department supervision, the judiciary through improvement of policy 
statutes, and some companies with leadership roles through engagement in the defense of their 
rights, undertook to promote the more orderly development of the new media industry in multiple 

A   ibid. 
B  ibid.
C  The convergence of three networks means that, during the course of radio and TV, telecommunication and 

Internet evolving into broadband communication network, digital TV network and next generation of Internet, the 
three major networks through technical innovation will become uniform in terms of technical functions and their 
scopes of business similar; the inter-connection among the networks and sharing of resources will enable them to 
provide audio, digital information and radio and TV and other services.

D   ibid.
E   Media & Entertainment Industry Report ( 综艺报 ):  “Coship Partnering with Youku Tudou to Promote Internet 

TV Business”, December 31, 2013, http://www.zongyiweekly.com/new/info.asp?id=3971.
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ways and at multiple levels.A  The next section of this article will further describe the efforts 
and results in the area of intellectual property protection for film and TV in the new media 
environment.

(2)��Development�of��the�New�Media�Industry

Since 2012, the year when M&A’s among Internet video companies began, market consolidation 
continued to escalate and now a market structure of major rivals has emerged; among such rivals 
are Youku Tudou, which has the largest market share of the industry, Sohu (搜狐), Tencent (腾
讯) and iQIYI, which rely on user groups of their own search, portal and social network services, 
and Letv (乐视网), which owns the most comprehensive copyrights inventory and industry chain 
penetration.  To counter the impact from the new media, traditional radio and TV organizations 
set up the their own Internet TV stations or video websites, IPTV, Internet TV, mobile phone TV 
and portable multi-media radio and TV businesses.  The video websites operated by traditional 
radio and TV organizations rely on their parents’ resources to provide various contents, with news 
and information, life and variety entertainment programs as major components.  As of the end of 
December 2013, there were more than 500 organizations that had obtained approval to develop 
Internet audio/visual program services.B

In 2013, the force of M&A and integration among video websites intensified and there 
appeared cross-industry, online-offline integrations, further changing the configuration of the 
Internet video industry.  In May 2013, Baidu announced an acquisition of PPS’s video business 
for US$370 million, and combined PPS’s video business with iQIYI.  In October 2013, Suning 
Commerce Group (苏宁云商) announced an alliance with Hony Capital to make a strategic 
investment in PPTV Juli Network (PPTV聚力网).

In the meantime, Internet video companies had also been forming joint venture companies 
with traditional radio and TV organizations and undertaking market-oriented configuration and 
organic integration of technical support, users and terminal and content services in the upstream 
and downstream of the industry chain, so that each side in the partnership would be more 
competitive in the market.  For example, China National Radio (中央人民广播电台), Jiangsu 
Broadcasting Corporation (江苏广播电视总台集团) and iQIYI jointly founded Galaxy Internet 
TV Co., Ltd. (银河互联网电视有限公司); CCTV’s CNTV (央视网), Tencent and YSTen (易世腾) 
(a set-top box manufacturer) pooled capital to form ICNTV (未来电视公司); and BesTV (百视通) 

A   TANG Xujun, HUANG Chuxin and LIU Ruisheng: “New Media in Development: Innovation and Convergence 
Becoming Mainstream”, China New Media Development Report (2013), p. 20.

B   As of March 5, 2014, there are 582 organizations nationwide that have been approved to develop 
Internet audio/visual program services.  SPPARFT: “List of Organizations with Licenses to Provide 
Internet Audio/Visual Program Services (as of March 5, 2014)”, March 7, 2013, http://www.sarft.gov.cn/articl
es/2014/03/07/20140306172144770721.html.
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invested US$ 30 million to establish a joint venture, Fengxing Network (风行网).A

As venture capital type of enterprises, Internet video companies mainly relied on venture 
capital investment in the course of their development, and the major way of making profit for 
venture capital investment is cashing out through going public.  After the public listing of Letv 
in the A-share market in China, Ku6.com (酷6网) in NASDAQ in the U.S. through a shell 
merger and Youku Tudou in the New York Stock Exchange, the second wave of going public 
is in the offing.  Websites such as 56.com (56网), StormPlayer (暴风影音), 6Rooms (六房间) 
and iQIYI are in the process of preparing for going public, and the “national team” of the video 
industry, CNTV, has also started its processes for public listing.

Chapter II Legal Framework for the Film and TV Industry and 

Achievements of Intellectual Property Protection for Film and TV 

Products

1.� Introduction�of�Regulatory�Agencies�for�the�Film�and�TV�Industry

On July 11, 2013, the original State Administration of Radio Film and Television merged with 
General Administration of Press and Publication to form State Administration of Press and 
Publication Radio Film and Television (herein after, “SPPARFT”).  The primary responsibilities 
of the new SPPARFT include coordination and planning of the development of the press and 
publication industry and the radio, film and TV industry, supervision and management of press, 
publication, radio, film and TV organizations and their businesses, including the contents and 
quality of their products, and management of copyrights.B  The merger of the two agencies is 
beneficial to the integration of radio and television industry with publication industry and the 
release of the content advantage of publication industry and the channel advantage of radio and 
television industry.

Other regulatory agencies for radio and television industry also include CCP Central 
Propaganda Department,C Ministry of Culture,D Ministry of Industry and Information Technology,E 

A  SARFT: China Audio/Visual New Media Development Reports (2013), Social Sciences Academic Press, June 
2013, p. 10.

B  “The State Council Institution Reform and Function Transformation Plan”, October 3, 2013.
C  The function of Central Propaganda Department: http://cpc.people.com.cn/GB/64114/75332/5230610.html.
D  The function of Ministry of Culture: http://www.mcprc.gov.cn/gywhb/zyzz/201111/t20111121_278085.htm.
E  The function of Ministry of Industry and Information Technology: http://www.miit.gov.cn/n11293472/n11459606/

n11459642/11459720.html.
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Ministry of Commerce,A Ministry of Public Security,B State Administration of Taxation,C Ministry 
of Finance,D Administration for Industry and Commerce,E and the Customs.F 

2.� Major�Legal�Framework�for�the�Film�and�TV�industry

With regard to the characteristics of the film and TV industry, the policies and laws and statutes 
applicable to this industry include policy specifications intended for film and TV and cultural 
industries promulgated by CPC, relevant laws and administrative statutes applicable to film 
and TV, and regulations issued by SPPARFT and other regulatory agencies.  They are mainly 
concerned with, among other matters, provisions regarding the permits required by film and TV 
companies, production of film and TV programs, and review and approval procedure for release, 
as well as judicial interpretations published by the Supreme People’s Court applicable to the 
resolution of litigations and disputes from the film and TV industry. The authors of this article 
have compiled a “Table of Contents: Major Laws and Statutes Involving the Film and TV Industry”  
as Appendix 1 for the purpose of presenting a comprehensive overview, but it has been omitted 
here due to space restraints.

(1)�Recent�Industry�Policies

During the recent years, with the cultural system reforms intensifying, CPC promulgated as series 
of policy documents regarding media, film and TV and other cultural industries, such as “Decisions 
Regarding Certain Major Issues Concerning Further Reforms of Cultural Systems and  Promotion 
of Socialist Cultural Development and Prosperity” promulgated on October 18, 2011,G and “Reform 
and Development Plan for the 12th Five-Year Period” issued by CPC Central Committee and the 
State Council on December 29, 2011.H  These documents are all aimed at encouraging and guiding 
the development of the cultural industry.

On November 12, 2013, the Third Plenary Session of the 18th CPC Central Committee 
passed “Decisions Regarding Certain Major Issues Concerning Further Reforms” (hereinafter, the 
“Decisions”), which specifically regards the reform of cultural systems as an important component 
of deepening reforms, encourages private capital in its development of the cultural industry and 
allows the separation of production and broadcast.  Furthermore, there appeared for the first time 

A   The function of Ministry of Commerce: http://www.mofcom.gov.cn/mofcom/zhizi.shtml.  
B   The function of Ministry of Public Security: http://www.mps.gov.cn/n16/n1282/n3463/index.html?_

v=1393838861957.
C   The function of State Administration of Taxation: http://www.chinatax.gov.cn/n2226/n2227/n2266/index.html.
D   The function of Ministry of Finance: http://www.mof.gov.cn/zhengwuxinxi/benbugaikuang/.
E   The function of Administration for Industry and Commerce: http://www.saic.gov.cn/zzjg/zyzz/.
F   The function of the Customs: http://www.customs.gov.cn/publish/portal0/tab65577/.
G   Passed in the Sixth Plenary Session of the 17th CPC Central Committee on October 18, 2011.
H   Issued by CPC Central Committee and the State Council on December 29, 2011.
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in this party document the mention of “strengthening copyright protection”: first, strengthening 
the application and protection of intellectual property and improving incentive mechanism for 
technological innovation and, second, perfecting cultural economic policies, expanding government 
subsidies for culture and cultural acquisitions and strengthening copyright protection,A so as to 
unleash more creativity and creative force into the cultural industry and raise the overall quality, 
efficiency and international competitiveness of the cultural industry.

(2)�Development�of�Relevant�Legislations

As the foundation of basic rights for the film and TV industry, legislations related to intellectual 
property are extremely important to the protection of the interests of the rights owners and, to some 
degree, they coincided with the development of the country’s policies for the industry.  The new 
“Trademark Law” (3rd Revision) implemented on May 1, 2014 and the “Copyright Law”, which is 
currently in the amendment process, were drafted against such overall background.

As of now, “Copyright Law” has entered its third draft; compared to the previous two, this 
third draft has adopted general consensus from different interest groups, absorbed suggestions 
and recommendations that had theoretical basis and were necessary in practice and shown four 
characteristics.B  The first is the emphasis on system structure, with the articles and sections 
following logically the order of the “contents of rights” first and “restriction” on and “exercise” 
of such rights second; the second is the addition of the contents of rights, expanding to varying 
degrees the scope of both copyright owners and related rights owners; the third is the adjustment 
to the authorization mechanism and transaction model, e.g., the draft raised the threshold of the 
applicable statutory permits for users of creative works and strengthened the responsibility of such 
users to pay compensation to copyright owners; and the fourth is substantially heightened level of 
protection for copyrights, e.g., the draft strengthened administrative law enforcement measures, 
specified the methods of compensation for damages available for copyright owners to choose from, 
raised the standards of statutory damages, enhanced provisions on punitive damages, expanded 
scope of determining the faults of infringement and perfected the technical protective measures 
and rights management information systems.C

(3)�Some�Administrative�Statutes�and�Agency�Regulations

The “Ordinances Regarding the Implementation of the Copyright Law”, as amended, that went into 

A   “Decisions Regarding Some Major Issues Related to Comprehensively Deepening the Reforms” passed on 
November 12, 2013 in the Third Plenary Session of the 18th CPC Central Committee.

B   Summaries on the basis of agendas contents of the second “Copyright Law” revision leadership team meeting 
held in Beijing on October 30, 2012 by SARFT (formerly, General Administration of Press and Publication) and 
National Copyright Administration of China.

C   ibid.
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effect on March 1, 2013 and the “Information Network Distribution Right Protection Ordinances” 
raised the administrative penalty on copyright infringement harmful to social and public interests, 
increasing the original maximum amount of penalty from ¥100,000 to ¥250,000.  This further 
raised the level of copyright protection.

In December 2012, the State Council issued “Service Industry Development Plan for the 
Twelfth Five-Year Period”, which specified key areas of development for cultural industry: 
forcefully developing new media and new business type such as mobile multi-media and Internet 
radio and television, speeding up nationwide operations of mobile multi-media radio and 
television; and speeding up the development of film and TV, film and TV animation, film and TV 
documentary, film and TV production and Internet audio/visual industries.

On March 19, 2010, on the basis of the “Cultural Industry Promotion Plan”,A nine ministries 
and commissions, namely Central Propaganda Department, the People’s Bank of China, Ministry 
of Finance, Ministry of Culture, SARFT, General Administration of Press and Publication, China 
Banking Regulatory Commission, China Securities Regulatory Commission and China Insurance 
Regulatory Commission, issued the “Guidelines on the Financial Support for the Cultural Industry 
Revitalization and Prosperity”, which specified the policies on, and combination of, methods of 
financial support for the cultural industry ranging from the link of production of cultural products 
to the link of their consumption.

(4)�Judicial� Interpretation�of�Trial�Cases� Involving� Infringement�on� Information�
Network�Distribution�Right

The “Provisions Regarding Certain Legal Issues Applicable to Civil Dispute Trial Cases Involving 
Infringement on Information Network Distribution Right” (hereinafter, the “Provisions”) that 
became effective and went into implementation on January 1, 2013 was prepared by the Supreme 
People’s Court in response to the changes of Internet environment and the development of judicial 
practices. The principle of balance of interests specified therein for the trial of such cases was 
intended both to protect information network distribution right of the rights owner and to leave 
room for the development of new Internet commercial business models.

3.� Efforts�and�Results�of�Protecting� the� Intellectual�Property�of�Film�and�TV�
Products�in�the�New�Media�Environment

Along with the rapid development of Internet and mobile terminal in China, Internet video has 
gradually become one of the major channels for viewers to enjoy film and TV products.  But piracy 
and illegal playing activities that infringe the information network distribution right of copyrighted 

A   On September 6, 2009, the State Council issued “SARTF Internal Organization Responsibility and Personnel 
Structure Specifications”.
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film and TV products have also become the hot topic in this emerging industry.A In the face of the 
phenomena of such piracy and illegal playing in the Internet environment, the Chinese government 
has strengthened administrative enforcement, and representative companies of traditional media 
and new media have been also engaged in defending their rights in their own areas.

(1)�Administrative�Enforcement

In July 2013, in the 9th special operation, “Operation Sword Network (剑网行动)” , conducted 
jointly by National Copyright Administration, State Internet Information Office, Ministry 
of Industry and Information Technology and Ministry of Public Security, the Cultural Law 
Enforcement Team of Beijing together with the Internet Security Team of Beijing Public Security 
Bureau and the Bureau’s Haidian division uncovered an infringement case of illegal playing 
committed by a video website.  This website illegally played films and TV drama programs to 
which websites run by Letv, Youku Tudou, Sohu and others hold exclusive information network 
distribution rights.  The perpetrator of this case was sentenced in accordance with the law to six 
months in prison and a fine of ¥20,000.B

Toward the end of 2013, in response to the complaints from rights holders such as Youku, 
Sohu, Tencent, Letv and others, National Copyright Administration, together with State Internet 
Information Office, Ministry of Industry and Information Technology and Ministry of Public 
Security, conducted joint investigation into the infringement activities committed by Baidu and 
Qvod (快播).  National Copyright Administration found that the software pages of Baidu’s audio/
visual player did detailed categorizing and recommendation ranking with regard to various types 
of film and TV products, and the search function of such player performed obvious modification, 
editing and organization in the search result pages regarding the infringed film and TV products.  
It could be seen, from such acts of editing, organization and targeted search and linking mentioned 
above, that Baidu should have known that the linked products through the search function of its 
audio/visual player was an act of infringement, so its management was obviously at fault.  Qvod’s 
software had similar acts of infringement.C  These two companies not only infringed the information 
network distribution rights held by others but also caused harm to public interests.  National 
Copyright Administration issued “Copyright Administrative Sanction Determination” against 
Baidu and Qvod respectively, ordering them to cease such infringement activities and pay a fine of 

A  The People’s Daily website, Intellectual Property section: “Facing Frequent Copyrights Disputes, What Is the 
Direction of Internet Video Development in Our Country”, March 4, 2013, http://ip.people.com.cn/n/2013/0304/
c136655-20664542.html.

B  China Press and Publication Journal (《中国新闻出版报》): “Judgment in the First Case against Video Infringement: 
Perpetrator Sentenced to Jail”, Xinhua.com, February 13, 2014, http://news.xinhuanet.com/book/2014-02/13/
c_126125200.htm.

C  For details, see “Copyright Administrative Sanction Determination”, S (2013) No. 16, involving Beijing Baidu 
Internet Information Technology Co., Ltd. ( 北京百度网讯科技有限公司 ).
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¥250,000.A

As of now, Baidu responded proactively to such administrative sanction and issued a 
statement saying that it “has already launched a complete transformation and is dedicated to 
the creation of an entertainment platform with original copyrighted contents”, and that it “takes 
copyright protection issues very seriously and will support original material and destroy pirated 
material through specific measures.”B

Such regulatory action from the government level shows the government’s resolve to clean up 
activities of copyrights infringement and piracy in video websites, and from such resolve all areas 
of the cultural industry will benefit.

(2)�Joint�Efforts�by�Traditional�Media�and�New�Media�in�Strengthening�Copyright�
Protection�through�Judicial�Procedures

Toward the end of 2013, CCTV, which is the most authoritative and has the broadest brand 
influence, proposed a copyright strategy aimed at enhancing the degree of protection of copyrights 
and related interests.  CCTV proposed the establishment of a copyright protection coordination 
mechanism to enhance the degree of protection for key program resources such as news, variety 
evening shows, documentaries, and sports events.  In the meantime, it would use technical, 
judicial, administrative, and commercial and public opinion and other measures to strategically 
and selectively engage in protecting its copyrights.C 

At the same time, Youku Tudou, Sohu Video, Tencent Video, Letv and other Internet video 
companies formed an anti-piracy alliance to counterattack Internet copyright infringement and 
piracy through legal means, thus changing into being the plaintiffs in anti-piracy litigations from 
being the defendants in the past in copyright infringement cases.  This also shows the development 
and progress of the Internet video industry.

A   ibid.
B   National Copyright Administration: “Baidu and Qvod Sanctioned for Infringement; Industry Demands an 

Operation System for Copyrighted Contents”, April 1, 2014. http://www.sipo.gov.cn/mtjj/2014/201401/
t20140108_896285.html.

C   HU Zhanfan: “Enhancing Copyright Management and Generating New Growth Area for CCTV’s Development”, 
China Press and Publication Journal (《中国 新 闻 出 版 报》), February 13, 2014, http://news.xinhuanet.com/
zgjx/2014-02/13/c_133111913_2.htm.
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Chapter III  Description of Film and TV Dispute Litigation Cases

1.� Infringement�Litigation

(1)�Formation�of�Anti-Piracy�Alliance�and�Use�of�Litigation�to�Protect�Information�
Network�Distribution�Right

Toward the end of 2013, Youku Tudou, Sohu Video, Tencent Video, Letv, Chinese Movie 
Copyright Association (MPA), Motion Pictures Association of America (MPAA), Japanese Content 
Products Overseas Promotion Agency (日本内容产品流通海外促进机构) (CODA), Wanda 
Pictures, Enlight Media, Letv Pictures formed China Internet Video Anti-Piracy Alliance” 
(hereinafter, the “Anti-Piracy Alliance”) to engage in collective right protection actions against 
piracy activities by Baidu and Qvod.

Baidu and Qvod recently launched Baidu Video and Qvod Player respectively, and these 
players would decrypt copyright protection of various video websites and use crawlers to illegally 
capture video information to play contents pirated from those websites.  At the same time, through 
the use of technology, volume, advertising revenue sharing and promotion fee support provided by 
Baidu and Qvod, thousands of small video piracy websites formed a huge industry chain for pirated 
video.

The Anti-Piracy Alliance stated that it had already submitted complaints to the courts against 
piracy and infringement by Baidu and Qvod, having registered hundreds of cases involving tens 
of thousands of video products illegally linked or illegally played by Baidu, and asserted claims 
of ¥300 million in resulting damages against Baidu.A   The authors of this article are still awaiting 
rulings from these cases.

Regardless what the findings will be from the civil litigation by the Anti-Piracy Alliance 
against Baidu, such three dimensional rights protection actions jointly taken by entities from 
government regulatory agencies to market participants will certainly cause Baidu and Qvod to 
sever relationship with video piracy websites, thus ensuring the healthy development of Internet 
video market in the future. 

(2)�Litigation�Involving�Unfair�Competition�and�Copyright�Infringement

On January 8, 2014, Beijing Higher People’s Court opened the trial of a case involving the 
allegation by the producer of the film Lost on Journey (《人在囧途》) claiming that the producer 
of the film Lost in Thailand (《人再囧途之泰囧》) had engaged in unfair competition and 

A   China Trade News (《中国贸易报》): “Analysis of Typical Intellectual Property Cases in 2013”; December 26, 
2013, http://www.chinatradenews.com.cn/html/zhishichanquan/2013/1226/2907.html.
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copyright infringement.A  The plaintiff believed that Lost in Thailand infringed the copyright of 
Lost on Journey: (1) the defendant deliberately engaged misleading and false publicity, implying 
or indicating the relationship between the two films, e.g., Lost in Thailand is the upgraded version 
or 2nd part of, or sequel to, Lost on Journey, thus causing viewers to mistakenly believe that 
Lost in Thailand was created by the producer and creative personnel of Lost on Journey; (2) the 
defendant directly and frequently used, without authorization, the special title of Lost on Journey 
in its publicity and advertising in various parts of the country, causing serious confusion and false 
recognition among viewers; and (3) when comparing Lost on Journey and Lost in Thailand, there 
were substantial same or similar elements in the names, conceptions, plots, stories, themes and 
dialogues of the two films.B  The plaintiff demanded that the four defendants assume several and 
joint liability for ¥100 million in damages, issue an apology and cease their infringement activities. 
The authors of this article hope to see Beijing Higher People’s Court’s ruling as soon as possible 
so as to do a further analysis of the impact of such cases on the film and TV industry.

2.� Contract�Litigation�

With the booming development of the film and TV industry, the creation of film and TV is 
becoming more active and disputes involving the copyright of film and TV works is also becoming 
frequent, which in a way shows copyright owners’ gradually increased awareness of protecting 
their rights and interests. 

(1)�Litigation�Involving�Authorship�Right�Disputes�

In June 2013, the director of the film Sha Jie (《杀戒》) was dissatisfied with the major investor 
who had edited the final release version of the film and listed him as “initial phase director” and 
believed that it was a violation of the agreement between the two parties.  The director filed a 
lawsuit at Nanjing Intermediate People’s Court requesting that his director right be restored and 
the integrity of his creation be protected and raising the claim for unpaid director compensation.  
As of now the ruling of this case is not announced yet.  In recent years, disputes about authorship 
in the film and TV industry have become frequent, with weak legal awareness among participants 
in the film and TV industry, unspecific provisions of contracts and agreements and the lack of 
involvement of attorneys as major causes; there was also the lack of corresponding models within 
the industry, leading to the discovery of contract provisions which had not been clearly specified 
and the difficulty in determining responsibilities. 

A   Beijing Evening News (《北京晚报》): “Lost on Journey Sues Lost in Thailand - Trial Begins”, January 8, 2014, 
http://ent.sina.com.cn/m/c/2014-01-08/17044077355.shtml.

B   ibid.
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(2)�Litigation�Involving�Embedded�Advertising�Disputes

In November, 2013, the producer of Let’s Get Married (《咱们结婚吧》) filed a lawsuit at Beijing 
Shijingshan District Court against Sichuan Huanglaowu Peanut Crispies Company (四川黄老五

花生酥公司) (hereinafter, “Huanglaowu”) on the ground of its breach of contract for failing to pay 
the remaining advertising fee.  Huanglaowu, on the other hand, counter sued at the court on the 
ground that the producer had used the wrong package for the product embedded in the show and 
the producer had failed to give sufficient time for reviewing embedded plots, believing that it had 
been deprived of its right to review and modify, thus refusing to pay the remaining advertising fee 
and asserting the claim that HLBN must pay ¥80,000 for breach of contract and return the initial 
amount of advertising fee of ¥200,000 with interest and that the contract between the two parties 
be dissolved.A  As of now the ruling of this case is not announced yet.

Chapter IV Brief Description of Arbitration Cases Involving Film 

and TV Disputes

1.� Introduction�of�Arbitration�by�Beijing�Arbitration�Commission�Involving�Film�
and�TV

Since its founding in 1996, Beijing Arbitration Commission (hereinafter, “BAC”) has been 
administering arbitration cases involving film and TV and, up to now, has handled more than 150 
cases.  Since 2008, the number of cases handled and the monetary amount involved have been 
increasing year over year, legal issues have been increasingly complex and the scope of disputes 
has gradually been extended to all the links of the film and TV industry.  Especially since the joint 
formation of Film and TV Industry Mediation Center by BAC and Beijing Television Association 
in 2011, the number of cases handled by BAC involving the film and TV industry disputes has 
further increased.

In 2012 for example, BAC administered 29 cases involving film and TV, of which 5 were 
cases involving investment in film and TV, including disputes about joint investment, joint 
production, joint filming and joint sponsorship for distribution; 12 were cases involving production 
of films and TV programs, including disputes about commissioned creation, filming, employment 
of actors/actresses and production planning; 9 were cases involving film and TV distribution, 
including disputes about information network distribution, TV broadcasting, ticket agents and 
media representation; and 3 were cases involving screening or distribution brokers.  The total 
monetary amount involved in the film and TV cases administered by BAC in 2012 reached �112 

A   Beijing Times (《京华时报》): “Producer of Let’s Get Married Sues Advertiser on Embedding Dispute”, January 3, 
2014, http://ent.msn.com.cn/tv/news/1/230420.shtml.
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million, of which ¥16.58 million were from disputes about investment in film and TV, ¥19.23 
million from disputes about distribution, ¥41.53 million from disputes about production and ¥34.72 
million from disputes about brokering.

Before the publication of a collection of arbitration rulings by arbitration agencies, general 
readers will not be able to access the original texts of such rulings due to the confidential nature of 
arbitration rulings, nor will they be able to form their independent opinion regarding any analysis 
of such rulings that the authors of this article could offer. Therefore, we will not make such analysis 
of any specific case but instead will present a summary of some legal issues that frequently appear 
concerning the film and TV industry and a description of arbitration tribunal’s positions.  It can 
be seen, from an analysis of such examples, that there is still room for improvement in the film 
and TV industry in areas of conducting business in accordance with the law, managing projects, 
correctly engaging legal counsel and following the rules of providing evidence.

2.�Points�worth�Mentioning�in�Some�Cases

When making joint investment to make films, each party must in the contract or agreement set 
forth and provide: predicate conditions (e.g., obtaining relevant permits) before the contract can 
become effective or before one or both parties can inject investment fund; specifically how actors/
actresses are employed, how to make additional investment and the requirements for schedules; 
if it is an animation production contract, animation production standards set by both parties; 
consequences of any changes in the timing of release or screening or of any delays in completing 
the production and distribution due to government policy adjustments; copyright ownership of any 
work in the event of a breach or dissolution of the contract; order of performance of each party’s 
rights and obligations and quantitative criteria; and additionally, requirements for the necessary 
documents to be delivered between the parties and the procedures of such delivery, so that each 
party and the arbitration tribunal can make correct determination.

Each party in any script creation contract must conduct investigation on the other party’s 
qualification for signing the contract and the scope of such commission contract as well as the 
ownership of the copyright to the work product in question, and set forth specific provisions with 
regard to such matters in the contract.

In any broker contract, the broker company must make representations and warranties with 
regard to its qualifications for executing the contract (such as its being a duly incorporated and 
existing entity) and must have corresponding qualification, capability, experience and personnel 
for providing such representation;  performing artists must make representations and warranties 
with regard to the completeness, accuracy and authenticity of the background material they 
provide; both parties must clearly define the meanings of such terms as “key promotion” and 
“making best efforts in securing performance opportunities for actors/actresses”, and specify the 
specific contents of obligations such as “packaging, planning, training and promotion of, and 
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publicity for the artist”, determination criteria and requirements for the contents of any document 
or evidence; both parties must set forth the conditions for the responsible broker, whether his 
replacement constitutes a breach and any remedial mechanism; both parties must set forth events 
that trigger the termination of the contract, such as delinquency in paying compensation; at the 
same time, both parties must, after balancing the relationship between the effective term of any 
agreement and the projected future development and participation by both parties, reasonably 
specify the term of the contract; in addition, the determination of default damages must be based 
on the actual loss sustained by the parties to the contract, including losses of opportunity, time and 
reputation suffered by actors/actress, so as to avoid the situation where the calculation of default 
damages violates equitable principles of law due to the failure in taking into account a combination 
of factors such as the nature of the contract, contract performance and the event triggering contact 
termination, thus having the amount of damages adjusted by the arbitration tribunal.

In any actor employment contract, both parties must specify: the meaning of “effective 
filming period”; whether pre-conditions for any payment are based on simple calendar or business 
days or on the occurrence or non-occurrence of any specifically stipulated event; whether any 
payment is predicated on the action or non-action of any third party or on obtaining certain 
specific permits;  consequences of the action or non-action of any third party with regard to the 
performance of the contract and the corresponding protection for the abiding party; at the same 
time, it is recommended that provisions be set forth regarding the documents required evidencing 
other performance opportunities given up by any artist in order to fulfill contract obligations, 
communication procedures between the parties and the method for determining losses suffered as 
a result of giving up other performance opportunities.

Chapter V Hot Issues

One of the hot issues to which the film and TV industry pays special attention is that, although 
most rights owners can prevail in cases involving Internet piracy and copyright infringement, the 
amount of damages awarded to them is generally low.

With regard to this, the authors of this article have collected almost 100 trial cases during the 
past five years (from 2009 to 2013), publicized by the people’s courts at various levels in China, 
that involved infringements on the information network distribution rights to film and TV products, 
and compiled the “Ratio between Damages Claimed by Rights Owners of Film and TV Products 
and the Amounts Awarded by Courts” (see Schedule A).  The collection of trial cases for the past 
five years is to ensure the quantity and representative nature of the samples in the analysis.  The 
column headings in this table include: the trial court, trial level, plaintiff and defendant, damages 
claimed by the plaintiff and amount awarded, and the ratio between the two.  Due to the fact that, 
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when a court does not sustain the amount of damages claimed by a plaintiff, it often cites the 
plaintiff’s failure in fulfilling its obligation to provide proof as a reason, the two headings regarding 
the obligation to provide proof and whether the court believes that the plaintiff has fulfilled such 
obligation have been omitted in this table.

What the data reflect in the relevant columns shows is that, although rights owners eventually 
have all won favorable rulings, the amount of damages awarded by the courts is only one third or 
one quarter of what the rights owners petitioned for, or even lower.  In terms of actual numbers, 
the amount of damages for each film is about ¥15,000 on average and that for each TV drama 
series, due to its longer showing time involving infringement, is about ¥30,000 on average.A  It 
is not difficult to see from these numbers that the amount of damages contrasts sharply with the 
rights owners’ normal license fees and with the harm caused by acts of infringement.  Considering 
the high copyright costs, it is much easier to have pirated copies and a rights owner’s victory in 
defending his interests is only a nominal one, a fact that induces video websites to resort to acts of 
piracy and infringement.  

What has led to such results may be attributed to one or more of the following reasons:  
provisions of the current law and statutes, ability of the plaintiff lawyers to provide proof, defense 
skills of the defense lawyers and factors taken into consideration by the court in its exercise 
of discretion.  But the authors of this article must clarify that the table in Schedule A is only a 
simple presentation of certain apparent facts and that it cannot completely reflect the accurate 
circumstances of the court trials; therefore, the table is only meant to present the same issue 
through another method and is not meant to state any conclusions.

A  For example, in May 2013, 5 member companies of MPAA filed 23 civil suits at Beijing First Intermediate 
People’s Court against Fengxing Network for its unauthorized playing of their films.  In 5 of these cases already 
made public, the court ruled that Fengxing Network infringed the plaintiffs’ information network distribution 
right and ordered Fengxing Network to pay for damages and reasonable litigation expenses.  In 5 of these cases, 
the plaintiffs were awarded ¥50,000 each, and in another 4 cases the plaintiffs were awarded ¥20,000.  According 
to reports in the media, MPAA made a statement with regard to the result of these rulings saying that the court’s 
determination would lead to proactive and effective protection of original contents and cause consumers to obtain 
high-quality film and TV contents through legal channels and platforms, but that the rights owners nevertheless 
expressed disappointment over such low amount of damages awarded in light of Fengxing Network’s extensive 
distribution of pirated contents and resulting harm to the original creators.  The authors of this article have not 
read the original text of these rulings yet and do not know the amount of damages the member companies of 
MPAA petitioned for; however, based on the statistic data we have gathered, the amounts of damages awarded by 
the court are indeed low.
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Table�1： Film�and�TV�Dispute�Litigation�Cases�at�all�Province�Level�Courts

� � Beijng�(Film+TV) Shanghai�(Film+TV)
Other�Provinces�

(Film+TV)

Number of cases (Total case: 101) 58 (43+15) 19 (8+11) 24(17+7)

The proportion of the total number 
of cases (100%)

57.4% 18.8% 23.8%

Note: The number of cases of film + TV dispute in other provinces as follow:
Zhejiang Province: 5+1、Hubei Province：4+0、Guangdong Province：1+2、Guangxi Zhuang 

Autonomous Region：1+1、Fujian Province：0+1、Shandong Province：2+0、Sichuan Province：1+0、
Henan Province：1+0、Chongqing：1+0、Jiangxi Province：0+1、Liaoning Province：0+1、Jiangsu 
Provinc: 1+0

Note: We understand that generally the court only posted final appeal ruling online, so the 
case of first instance and second instance is not overlap.
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Table�2-1： Tort�Compensation�Amount�of�Film�Works�by�Judgment

� �
No�

compensation
under�

RMB10,000
RMB10,000-

50,000
over�

RMB�50,000

Number of first instance 
cases(total case:50)

9 25 16 0

Proportion of first instance 18% 50% 32% 0

  

Number of second instance 
cases(total case:18)

1 4 13 0

Proportion of second  instance 5.6% 22.2% 72.2% 0

Note： We need to note that we cannot judge the reasonableness of the plaintiff’s claim and 
the full extent of the amount of evidence, also we cannot judge the reasonableness of judgments 
which the courts do not fully support the claims by plaintiffs, therefore the table is only a statement 
of fact rather than judging the value of fact. 
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Table�2-2： The�Proportion�of�Film�Works�Tort�Compensation�and�Judgment�
Amount

������������������������������Compensation�amount
claimed�by�plaintiff

under�25% 25-50% 50-75% 75-100%

Number of first instance cases(total case:50) 31 12 5 2

Proportion of first instance 62% 24% 10% 4%

  

Number of second instance cases(total case:18) 15 1 1 1

Proportion of second instance 83.3% 5.6% 5.6% 5.6%
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Table�3-1： Tort�Compensation�Amount�of�TV�Works�by�Judgment

� �
No�

compensation
under�

RMB10,000
RMB10,000-

50,000
over�

RMB50,000

Number of first instance 
cases(total case:14)

2 2 7 3

Proportion of first instance 14.3% 14.3% 50% 21.4%

  

Number of first instance 
cases(total case:19)

0 3 13 3

Proportion of second instance 0 15.8% 68.4% 15.8%
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Table�3-2： The�Proportion�of�TV�Works�Tort�Compensation�and�Judgment�
Amount

                                                 Compensation amount
claimed by plaintiff

under 25% 25-50% 50-75% 75-100%

Number�of�first�instance�cases(total�case:14) 9 2 2 1

Proportion�of�first�instance 64.3% 14.3% 14.3% 7.1%

� �

Number�of�first�instance�cases(total�case:19) 8 8 1 2

Proportion�of�second�instance 42.1% 42.1% 5.3% 10.5%

�(1)�Current�Legal�and�Statutory�Provisions�Regarding�the�Scope�of�Damages�
and�the�Responsibility�for�the�Burden�of�Proof

With regard to the scope of damages, Article 49 of the Copyright Law has specified three types 
of method of calculation: actual loss, illegal profit and statutory compensation.  With regard to 
the burden of proof, Section 2 and Section 9 of the “Supreme People’s Court Certain Provisions 
Regarding Burden of Proof in Civil Litigation” provide that the litigant bears the responsibility to 
provide evidence as proof for the petition it has submitted in the litigation; if there is no specific 
stipulation in the legal and judicial interpretation, then the court may determine the assumption 
of the burden of proof in consideration of the fairness principle and good faith as well as factors 
such as the litigant’s ability to provide proof.  Therefore, the interplay between the plaintiff, the 
defendant and the court directly determines how the court use its discretion in accordance with the 
fairness principle.

(2)�The�Plaintiff�Lawyer’s�Ability� to�Provide�Proof�and�the�Defense�Lawyer’s�
Defense�Skills

With regard to the plaintiff’s burden of proof, it can be found, through an analysis of the trial 
rulings, that the people’s courts at various levels all determined that the evidences provided by the 
plaintiffs were not sufficient to support their claims for damages.  There is no evidence discovery 
system in Chinese civil proceedings, and witnesses cannot be forced to accept cross-examination 
in court, therefore it is difficult for the right owner to complete the burden of proof that is to prove 
the illegal proceeds of the infringer.  The authors of this article cannot rule out the possibility of 
outrageous amounts of damages the plaintiff lawyers had petitioned for and are also aware of the 
defense lawyers’ advantage in waiting for the proofs to be presented; so under such circumstances, 
how a court exercises its discretion becomes extremely important.
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(3) Factors Taken into Consideration in the Court’s Exercise of Discretion

Due to the fact that actual losses or illegal profits often cannot be determined, the courts eventually 
all choose to use the method of statutory compensation.A  According to the provisions of Section 
15 of the “Supreme People’s Court Explanations of Certain Issues in Law Application Regarding 
Trials of Copyright Civil Dispute Cases” and based on the characteristics of film and TV products, 
the court will use its discretion to support the amount of damages petitioned for by a plaintiff in 
the litigation based on the consideration of the following factors: (a) the influence of the film and 
TV products involved; (b) the size of operation and influence of a defendant’s website; and (3) the 
degree of the defendant’s fault.

Though the updated “Judicial Explanation of Information Network Distribution Right” does 
not involve provisions regarding the scope of damages and the burden of proof, the Supreme 
People’s Court nonetheless once again explicitly requires that each people’s court exercise its 
discretion in weighing the interests of the rights owners, Internet service providers and the general 
public.  This means that, on the one hand, the courts must still exercise their discretion in accordance 
with the current law and statutes in determining the amount of damages and, on the other hand, the 
updated Judicial Explanation also accords the courts greater room for exercising such discretion.

The authors of this article hope that the amendment to the Copyright Law will specifically 
stipulate the calculation basis for determining damages and the provisions on the assignment of 
the burden of proof.  Article 74 of the current draft amendment, 3rd version, to the Copyright Law 
provides: “If it is difficult to determine actual losses and illegal profits, then the determination 
shall be based the consideration of a reasonable multiple of the customary expenses of such 
transactions involving rights; when a rights owner has done its best to provide proof and the 
relevant account records and material related to an act of infringement are mainly under the 
control of the infringer, then the infringer may be ordered to provide such account records and 
material related to the act of infringement; if the infringer refuses to provide such account records 
and material or provides falsified account records and material, the people’s court may determine 
the amount of damages based on the evidence provided by the rights owner.”

Finally, pursuant to “People’s Supreme Court Provisions Regarding the Publication on the 
Internet of the People’s Court’s Judgment Documents”, effective of January 1, 2014, the rulings 
of the people’s court will be periodically published in the future on the China Judicial Rulings 
Documents Network (中国裁判文书网), except in special circumstances.  This will not only help 
the film and TV industry promptly follow the rulings situation of hot cases and strengthen the 
legal system within the industry, but also help us gather information on the courts’ rulings more 
comprehensively and provide more objective and accurate annual review report.

A   Section 2 of Article 49 of the Copyright Law: “If the actual losses of a rights owner or the illegal profits of the 
infringer cannot be determined, the people’s court, based on the details of the act of infringement, shall award 
damages not exceeding ¥500,000.”
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Schedule�A:�Main�Laws�and�Regulations� in�Relation� to�Film�and�Television�
Industry�(Omitted)

Schedule�B:�Table�for�the�Ratio�of�Claims�for�Damages�of�Copyright�Owner�of�
Film�and�Television�Works�to�Amount�of�Judgment�of�the�Court

*As the plaintiff always bears the burden of proof, the table omits the burden of proof.
** As the courts do not award plaintiffs their requested damages due to the plaintiff’s failure to 
satisfy the burden of proof, the table omits the courts ruling on whether or not the plaintiff satisfied 
the burden of proof

No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

Motion Pictures

1 2013.9

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

China Film 

Huanya Audio & 

Visual Products 

Co., Ltd.

Leshiwang( Tianjin 

) Information 

Technology Co., 

Ltd.

1,440,000 0 0.00%

2 2013.9

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

Guangzhou Jiahua 

Cultural Activities 

Planning Co., Ltd.

Beijing Baofeng 

Technology Co., 

Ltd.

50,000 30,000 60.00%

3 2013.8

Shanghai 

Xuhui District 

People’s Court

First 

Instance

xxxx Audio & 

Visual Production 

Co,.Ltd.

Shanghai xxxx 

Network Co,.Ltd., 

xxxx Group Co,.

Ltd., Shenzhen 

High-Tech 

Development Co., 

Ltd.

48,000 12,000 25.00%

4 2013.7

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

Movie Satellite 

Program 

Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Beijing Baofeng 

Technology Co., 

Ltd.

39,256 0 0.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

5 2013.7

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Beijing Baofeng 

Technology Co., 

Ltd.

39,256 0 0.00%

6 2013.7

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Beijing Baofeng 

Technology Co., 

Ltd.

39,256 0 0.00%

7 2013.4

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Routon Electronic 

Co., Ltd.

50,000 10,000 20.00%

8 2013.4

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Movie Satellite 

Program 

Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Routon Electronic 

Co., Ltd.
50,000 10,000 20.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

9 2013.4

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Routon Electronic 

Co., Ltd.
50,000 10,000 20.00%

10 2013.4

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Routon Electronic 

Co., Ltd.
50,000 10,000 20.00%

11 2013.4

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Routon Electronic 

Co., Ltd.
50,000 10,000 20.00%

12 2013.4

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Movie Satellite 

Program 

Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Routon Electronic 

Co., Ltd.
50,000 10,000 20.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

13 2013.1

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

Beijing Forbidden 

City Sanlian Film 

Distribution Co., 

Ltd.

Beijing Baofeng 

Technology Co., 

Ltd.

50,000 25,000 50.00%

14 2013.1

Ningbo Haishu 

District 

People’s Court 

First 

Instance

Beijing XXXX 

Jiaoyang Culture 

Communication 

Co., Ltd

Ningbo Daily 

reported that 

certain Group Ltd.

40,000 25,000 62.50%

15 2013.1

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

POLY Culture 

Group Corporation 

Limited

Beijing Baofeng 

Technology Co., 

Ltd.

50,000 25,000 50.00%

16 2012.5

Nanning 

Qingxiu District 

People’s Court

First 

Instance

Meiya Great wall 

Television Culture ( 

Beijing ) Co., Ltd.

Guangxi Keying  

Culture Media Co., 

Ltd.

30,000 3,500 11.67%

17 2012.2

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

XXXX Film 

Corporation of 

North Branch 

Shanghai 

XXXX Network 

Technology Co., 

Ltd.

40,000 35,000 87.50%

18 2012.12

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance
xx Film Co., Ltd.

Shanghai 

XXXX Network 

Technology Co., 

Ltd.

30,000 4,700 15.67%

19 2011.6

Beijing No.1 

Intermediate 

People’s Court

First 

Instance

Guozi Film Co., 

Ltd.

Beijing Shiyue 

Network Technology 

Co., Ltd.

100,000 30,000 30.00%

20 2011.2

The People’s 

Court of BeiJing 

Dongcheng 

District

First 

Instance

Beijing Forbidden 

City Film Co., Ltd.\

China Film Group 

Limited

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

10,000 6,400 64.00%

21 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

StudioShanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 8,000 22.86%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

22 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 10,000 28.57%

23 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 8,000 22.86%

24 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 8,000 22.86%

25 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 10,000 28.57%

26 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 8,000 22.86%

27 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 8,000 22.86%

28 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 0 0.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

29 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 0 0.00%

30 2011.1

The People’s 

Court of BeiJing 

ChaoYang 

District

First 

Instance

Shanghai 

Animation Film 

Studio

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

35,000 0 0.00%

31 2011.1

Beijing No.1 

Intermediate 

People’s Court

First 

Instance

Guozi Film Co., 

Ltd.

Heyi Information 

Technology ( 

Beijing ) Co., Ltd.

100,000 30,000 30.00%

32 2010.11

The People’s 

Court of BeiJing 

Haidian 

District

First 

Instance

Anle ( Beijing ) 

Film Distribution 

Co., Ltd.

Beijing Fengxing 

Online Technology 

Co., Ltd.

120,000 20,000 16.67%

33 2010.11

The People’s 

Court of BeiJing 

Haidian 

District

First 

Instance

Movie Satellite 

Program 

Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Beijing Shiyue 

Network 

Technology Co., 

Ltd.

112,000 25,000 22.32%

34 2010.11

Beijing No.1 

Intermediate 

People’s Court

First 

Instance

Guozi Film Co., 

Ltd.

Beijing Fengxing 

Online Technology 

Co., Ltd.

50,000 30,000 60.00%

35 2010.1

Zhejiang 

Province 

Hangzhou 

Intermediate 

People’s Court

First 

Instance

Anle ( Beijing ) 

Film Distribution 

Co., Ltd.

China United 

Network 

Communications 

Corporation 

Heilongjiang 

branch

120,000 10,000 8.33%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

36 2010.1

Zhejiang 

Province 

Hangzhou 

Intermediate 

People’s Court

First 

Instance

Anle ( Beijing ) 

Film Distribution 

Co., Ltd.

China United 

Network 

Communications 

Corporation Tianjin 

branch

100,000 10,000 10.00%

37 2009.9

Sichuan 

Province 

Chengdu 

Intermediate 

People’s Court

First 

Instance

Shanghai Youdu 

Broadband 

Technology Co., 

Ltd.

China Telecom 

Corporation Limited 

Sichuan branch\

China Telecom 

Corporation Limited

48,000 23,000 47.91%

38 2009.9

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

Wangle 

Interconnection 

Network ( Beijing 

) Technology Co., 

Ltd.

Shanghai Gaoqin 

Communication 

Technology Co., 

Ltd.

50,000 18,000 36.00%

39 2009.9

Hubei Province 

Wuhan 

Intermediate 

People’s Court

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Wuhan 

Chengcheng cafes 

LLC

10,000 5,000 50.00%

40 2009.9

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

Wangle 

Interconnection 

Network ( Beijing 

) Technology Co., 

Ltd.

Shanghai Gaoqin 

Communication 

Technology Co., 

Ltd.

50,000 8,000 16.00%

41 2009.9

Hubei Province 

Wuhan 

Intermediate 

People’s Court

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Wuhan, 

China Unicom 

NetizensClub

10,000 5,000 50.00%

42 2009.7

Changzhou 

Tianning 

District 

People’s Court

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Changzhou 

Shenzhou Cafe
20,000 6,500 32.50%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

43 2009.7

Tai’an 

Intermediate 

People’s Court 

of Shandong 

Province

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Tai’an City Board 

of Education\ 

Feicheng City 

Board of Education

50,000 0 0.00%

44 2009.5

Zaozhuang 

Intermediate 

People’s Court 

of Shandong 

Province

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Tengzhou 

Dianji Network 

Technology Co., 

Ltd. 

110,000 20,000 18.18%

45 2009.4

The People’s 

Court of BeiJing 

Xicheng 

District

First 

Instance

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Beijing Qianlong 

Wangdu Dashanlan 

Internet Services 

Co., Ltd

21,000 5,000 23.80%

46 2009.4

The People’s 

Court of BeiJing 

Xicheng 

District

First 

Instance

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Beijing 

Zhoumozhiguang 

Internet service co., 

Ltd.

21,000 8,000 38.09%

47 2009.12

Hubei Province 

Wuhan 

Intermediate 

People’s Court

First 

Instance

LETV Information 

Technology 

(Beijing ) Co., Ltd.

Wuhan Caiyuan 

Network 

Technology 

Services Co., Ltd.

10,000 7,000 70.00%

48 2009.12

Zhejiang 

Province 

Wenzhou 

Intermediate 

People’s Court

First 

Instance

Shanghai  

Guanshi Culture 

Communication 

Co.,Ltd

Wenzhou City 

Junwei Network 

Technology Co., 

Ltd.

56,000 50,000 89.28%

49 2009.11

Hangzhou 

Intermediate 

People’s Court

First 

Instance

Beijing  

Xingchuan 

Television Culture 

Communication 

Co., Ltd.

China Telecom 

Corporation Limited\

China Telecom 

Corporation Limited 

Zhejiang Branch/

Ningbo Chenggong 

Multimedia 

Communication Co., 

Ltd

100,000 0 0.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

50 2009.1

The People’s 

Court of BeiJing 

Haidian 

District

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Beijing Shiyue 

Network 

Technology Co., 

Ltd.

201,000 20,000 9.95%

51 2012.5

Shanghai No.1 

Intermediate 

People’s Court

Second 

Instance

Chinese Film 

Co., Ltd. North 

Marketing 

Division

Shanghai 

xxxx Network 

Technology Co., 

Ltd.

40,000 3,500 8.75%

52 2012.5

The Higher 

People’s Court 

of Beijing

Second 

Instance

Emperor Motion 

Pictures ( Hong 

Kong ) Co.,Ltd.

Heyi Information 

Technology ( 

Beijing ) Co., Ltd.

40,000 10,000 25.00%

53 2011.7

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

International Film 

Co., Ltd.

Culiu Network 

( Beijing ) 

Information 

Technology Co., 

Ltd

40,000 10,000 25.00%

54 2011.6

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Shanxi Film 

Studio ( Limited )

Beijing Baofeng 

Internet Technology 

Co., Ltd.

38,400 24,000 62.50%

55 2011.1

Guangzhou 

Intermediate 

People’s Court 

of Guangdong 

Province

Second 

Instance

Anle ( Beijing ) 

Film Distribution 

Co., Ltd.

Guangzhou 

Qianjun Network 

Technology Co., 

Ltd. 

Not 

Shown in 

Judgment 

of Second 

Instance 

30,000 

56 2010.9

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Beijing Sohu 

Internet 

Information 

Service Co., Ltd.

Movie Satellite 

Program Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

50,000 40,000 80.00%
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No.
Date�of�

Judgment
The�Court
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Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

57 2010.8

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

China Film Group 

Film Marketing 

Planning Branch

Beijing Shiyue 

Network 

Technology Co., 

Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

20,000 

58 2010.8

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

China Film Group 

Film Marketing 

Planning Branch

Beijing Shiyue 

Network 

Technology Co., 

Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

25,000 

59 2010.5

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

China Film Group 

Film Marketing 

Planning Branch

Beijing Shiyue 

Network 

Technology Co., 

Ltd.

100,000 20,000 20.00%

60 2010.3

Shanghai No.1 

Intermediate 

People’s Court

Second 

Instance

China Film Group 

Film Marketing 

Planning Branch

Shanghai 

Zhongyuan Network 

Co., Ltd. 

Not 

Shown in 

Judgment 

of Second 

Instance

28,000 

61 2010.12

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Shanxi Film and 

Television Drama 

Production Center

Beijing University 

of Posts and 

Telecommunications

50,000 20,000 40.00%

62 2010.12

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Movie Satellite 

Program 

Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

50,000 

63 2009.6

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Beijing Sohu 

Internet 

Information Service 

Co., Ltd.

Not Shown 

in Judgment 

of Second 

Instance

15,000 
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�

64 2009.6

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

LETV Information 

Technology ( 

Beijing ) Co., Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

17,000 

65 2009.6

The Higher 

People’s Court 

of Henan 

Province

Second 

Instance

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Luohe Board of 

Education/ Luohe 

Audio-visual 

Equipment Hall

200,000 4,000 2.00%

66 2009.5

Shanghai No.1 

Intermediate 

People’s Court

Second 

Instance

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Shanghai 

Quantudou Network 

Technology Co., 

Ltd.

Not Shown 

in Judgment 

of Second 

Instance

30,000 

67 2009.12

The Higher 

People’s Court 

of Hubei 

Province

Second 

Instance

Beijing Wangshang 

Culture 

Communication 

Co., Ltd.

Wuhan Xintiandu 

Network 

Technology Co., 

Ltd.

60,000 0 0.00%

68 2009.1

Chongqing 

Higher 

People’s Court 

Second 

Instance

Guangdong 

Zhongkai Culture 

Development Co., 

Ltd. 

Chongqing Great 

Wall Broadband 

Network Service 

Co., Ltd.

200,000 50,000 25.00%

The 

Average 

Amount of 

Compen-

sation:

14,906

The Average 

Ratiao: 

27.75%

Television

1 2013.11

The People’s 

Court of BeiJing 

Haidian 

District

First 

Instance

Ningbo Chenggong 

Multimedia 

Communication 

Co., Ltd

Beijing Kaixinren 

Information 

Technology Co., 

Ltd.\ Shanghai 

Quantudou Culture 

Communication 

Co., Ltd.

40,000 30,000 75.00%
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Date�of�
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The�Court
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(First�Instance)
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Amount�of�
Judgment�
(RMB)

�

2 2013.11

The People’s 

Court of BeiJing 

Dongcheng 

District

First 

Instance

Shanghai 

Guanshi Culture 

Communication 

Co.,Ltd

Beijing Shiyue 

Network 

Technology Co., 

Ltd.

32,000 0 0.00%

3 2013.1

The People’s 

Court of BeiJing 

Haidian 

District

First 

Instance

Shenzhen  

Thunder Network 

Technology Co., 

Ltd. 

Heyi Information 

Technology ( 

Beijing ) Co., Ltd.

50,000 8,000 16.00%

4 2013.1

The People’s 

Court of BeiJing 

Shijingshan 

District

First 

Instance

Heyi Network 

Technology ( 

Beijing ) Co., Ltd.

Beijing Baofeng 

Technology Co., 

Ltd.

505,000 70,000 13.86%

5 2012.2

Shanghai 

Huangpu 

District 

People’s Court 

First 

Instance

Beijing 

Shengshijiaoyang 

Culture 

Communication 

Co., Ltd.

Shanghai Donghua 

Radio and 

Television Network 

Co., Ltd 

200,000 30,000 15.00%

6 2012.2

Shanghai 

Huangpu 

District 

People’s Court 

First 

Instance

Beijing XXXX 

Culture 

Communication 

Co., Ltd.

Shanghai XXXX 

Radio and 

Television Network 

Limited

200,000 42,000 21.00%

7 2012.2

Shanghai 

Huangpu 

District 

People’s Court 

First 

Instance

Beijing XXXX 

Culture 

Communication 

Co., Ltd.

Shanghai XXXX 

Radio and 

Television Network 

Limited

250,000 63,000 25.20%

8 2011.12

Shanghai 

Huangpu 

District 

People’s Court 

First 

Instance

Beijing XXXX 

Culture 

Communication 

Co., Ltd.

Shanghai XXXX 

Radio and 

Television Network 

Limited

450,000 125,000 27.78%

9 2010.6

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

Television 

Broadcasts Co., 

Ltd.

Shanghai Juli 

Media Technology 

Co., Ltd.

100,000 25,000 25.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

10 2010.6

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

Television 

Broadcasts Co., 

Ltd.

Shanghai PPTV 

Media Technology 

Co.,Ltd.

100,000 25,000 25.00%

11 2010.11

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

XX Television 

Broadcasts 

Limited

Shanghai 

XX Network 

Technology Co., 

Ltd.

80,000 10,000 12.50%

12 2009.12

Fuzhou 

Intermediate 

People’s Court

First 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

China Railway 

Group Ltd. Fuzhou 

Branch\China 

Railway Group Ltd.

100,000 0 0.00%

13 2009.12

Zhejiang 

Province 

Wenzhou 

Intermediate 

People’s Court

First 

Instance

Shanghai 

Guanshi Culture 

Communication 

Co.,Ltd

Wenzhou City 

Junwei Network 

Technology Co., 

Ltd.

56,000 50,000 89.28%

14 2009.1

Shanghai 

Pudong New 

Area People’s 

Court

First 

Instance

XXXX ( Beijing ) 

Technology Co., 

Ltd.

Shanghai XX 

Information 

Technology Co. 

30,000 18,000 60.00%

15 2013.9

The Higher 

Peolple’s Court 

of Liaoning 

Province

Second 

Instance

Beijing 

Shengshijiaoyang 

Culture 

Communication 

Co., Ltd.

Liaoning Jiaoyang 

Information 

Technology 

Development Co. 

Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

2,000 

16 2013.7

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Dongyang 

Shenhua 

Television 

Distribution Co., 

Ltd.

Beijing Fengxing 

Online Technology 

Co., Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

40,000 
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

17 2013.7

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

LETV Information 

Technology ( 

Beijing ) Co., Ltd.

Beijing Sohu 

Internet 

Information Service 

Co., Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

25,000 

18 2013.5

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

LETV Information 

Technology ( 

Beijing ) Co., Ltd.

Beijing Sohu 

Internet 

Information Service 

Co., Ltd. 

103,000 30,000 29.13%

19 2012.5

Shanghai No.1 

Intermediate 

People’s Court

Second 

Instance

Television 

Broadcasts Co., 

Ltd.

Shanghai 

Zhongyuan Network 

Co., Ltd

50,000 15,000 30.00%

20 2012.5

Shanghai No.1 

Intermediate 

People’s Court

Second 

Instance

Television 

Broadcasts Co., 

Ltd.

Shanghai 

Zhongyuan Network 

Co., Ltd

50,000 15,000 30.00%

21 2012.1

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

Beijing Tiancheng 

TV Productions 

Co., Ltd

Shanghai 

Quantudou Network 

Technology Co., 

Ltd.

200,000 30,000 15.00%

22 2011.6

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

LETV Information 

Technology ( 

Beijing ) Co., Ltd.

Beijing 

Aoyoutianxia 

Technology Co., 

Ltd.

100,000 30,000 30.00%

23 2010.7

The Higher 

Peolple’s Court 

of Guangdong 

Province

Second 

Instance

China Film Media 

Asia Audio 

Products Co., Ltd.

Zhanjiang Network 

Transmission 

Center\ Zhanjiang 

City Radio and 

Television Studio\

Zhanjiang Jinshi 

Online Promotion 

Center

50,000 15,000 30.00%

24 2010.6

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

Beijing Youpeng 

Pule Science 

and Technology 

Co.,Ltd.

Shanghai Wide 

Entertainment 

Digital Technology 

Co., Ltd.

10,000 3,000 30.00%
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

25 2010.6

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

Beijing Jin 

Qiang Shengshi 

Communication 

Co., Ltd.

Beijing Qianlong 

News Network 

Communication 

Co., Ltd.

40,000 12,000 30.00%

26 2010.3

Shanghai No.1 

Intermediate 

People’s Court

Second 

Instance

Beijing 

Hualubaina 

Television Ltd.

Shanghai Quantudou 

Network Technology 

Co., Ltd.

100,000 25,000 25.00%

27 2010.3

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

LETV Information 

Technology ( 

Beijing ) Co., Ltd.

Beijing Wole 

Information 

Technology Co., 

Ltd.

80,000 80,000 100.00%

28 2010.3

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

LETV Information 

Technology ( 

Beijing ) Co., Ltd.

Beijing Wole 

Information 

Technology Co., Ltd.

60,000 60,000 100.00%

29 2009.8

The Higher 

Peolple’s Court 

of Guangdong 

Province

Second 

Instance

ShanghaiFabo 

Investment 

Consulting Co., 

Ltd.

Dongguan Lanhai 

Wangyuan Network 

Co., Ltd.

30,000 15,000 50.00%

30 2009.8

The Higher 

People’s Court 

of Guangxi 

Zhuangzu 

Autonomous 

Region

Second 

Instance

Ningbo Chenggong 

Multimedia 

Communication 

Co., Ltd

Guangxi  Southwest 

Expressway Co., 

Ltd. 

100,000 7,000 7.00%

31 2009.7

The High 

People’s Court 

of Jiangxi 

Province

Second 

Instance

Guangdong 

Zhongkai Culture 

Development Co., 

Ltd.

China Railway 

Group Ltd.\ China 

Railway Group Ltd. 

Jiangxi Branch\ 

Beijing Zhongxingji 

Copyright Agency 

Limited

331,000 26,000 7.85%

32 2009.6

Beijing No.1 

Intermediate 

People’s Court

Second 

Instance

Beijing 

Wangshang 

Culture 

Communication 

Co., Ltd.

Beijing Sohu 

Internet 

Information Service 

Co., Ltd.

Not 

Shown in 

Judgment 

of Second 

Instance

15,000 
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No.
Date�of�

Judgment
The�Court

First/
Second�
Instance

The�Plaintiff�(First�
Instance)

The�Defendant�
(First�Instance)

Amount�of�
Claims�for�
Damages

Amount�of�
Judgment�
(RMB)

�

33 2009.3

Beijing No.2 

Intermediate 

People’s Court

Second 

Instance

Movie Satellite 

Program 

Production 

Center of State 

Administration of 

Press, Publication, 

Radio, Film and 

Television of the 

People’s Republic 

of China

Beijing 

Kuakechuangdong 

Media Technology 

Co., Ltd.

112,000 60,000 53.57%

The 

Average 

Amount of 

Compen- 

sation：

30,333 

The Average 

Ratio：

33.56%



— 333 —

Annual Review on General Aviation Dispute Resolution <<<

Annual Review on General Aviation Dispute 
Resolution

DONG NianqingA*   ZHANG QihuaiB**

I. Current Status of China’s General Aviation Development

“General Aviation” means civil aviation operations other than public air transport with civil 
aircrafts, including aerial work in the fields of industry, agriculture, forestry, fishery and 
construction industry, as well as flight operations in the fields of medical and health work, 
emergency and disaster relief, meteorological service, ocean monitoring, scientific experiment, 
education and training, culture and sports.C General aviation is defined as such in the Civil 
Aviation Law just in terms of its operation, while from the perspective of its industry chain, 
general aviation also includes the R&D and manufacturing of general aircraft and their parts, as 
well as service assurance of general aviation, which can be even extended to the fields of finance, 
insurance, fair trade and etc.. With the sustainable growth of China’s economy and steady increase 
of national income, general aviation has great development opportunities and promising investment 
prospects in China.

�(I)�R&D�and�Manufacturing�of�General�Aircraft

The R&D and manufacturing of general aircraft mainly focus on that of aircraftaircraft and their 
components. Generally speaking, China’s general aircraft are weak in its R&D and manufacturing 

*    Professor of Law and Director at the Center of Air Law at Civil Aviation Management Institute of China,  
   Arbitrator of Beijing Arbitration Commission.

**   Partner of Lanpeng Law Firm, Arbitrator of Beijing Arbitration Commission and China International Economic    
   and Trade Arbitration Commission.

C    See Article 145 of the Civil Aviation Law of the People’s Republic of China. General aviation is also defined in   
  Article 3 of the Regulations on the Control of General Aviation Flight which is consistent with the provision of  
  Article 145 of the Civil Aviation Law of the People’s Republic of China.
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foundation, few of which have proprietary intellectual property rights. At present, there are only 
more than ten large-scale manufacturers specializing in manufacturing main engines of general 
aircraft. General airplanes are single in model and few in quantity. General aviation manufacturing 
enterprises are not strong enough in comprehensive strength to establish core manufacturing 
enterprises with enough brand influence, nor is the industry ecology established with core 
enterprises carrying out R&D and final assembly, while various specialized enterprises carrying 
out the manufacturing of components under the division of work. Current business model is 
nothing more than joint venture and cooperation with foreign investment or acquisition of foreign 
investment and introduction of production lineA.

(II)�Operation�of�General�Aviation

China’s general aviation as a whole maintains a sustainable and rapid development momentum 
in terms of its operation. There are six indexes to measure the basic development conditions of 
general aviation: the quantity of general aviation enterprises, annual flight (operational) hours, 
fleet size of general aviation, quantity of general airports, practitioners and socioeconomic 
performance. In terms of operational hours, in 2012, the whole industry completed 517,000 hours 
of general aviation flight, increased by 2.8% compared to that of the previous year, among which, 
77,100 hours for the aerial work in the field of industry, increased by 36%, 31,900 hours for the 
aerial work in the field of agriculture and forestry, and 408,100 hours for the aerial work in other 
fields. In terms of the quantity of general aviation enterprises, by the end of 2012, 146 general 
aviation enterprises had obtained the business certificate for general aviation, among which, 41 in 
northern China, 27 in south-central China, 29 in eastern China, 16 in northeastern China, 16 in 
southwestern China, 11 in northwestern China, and 6 in Xinjiang area. In terms of the fleet size, 
general aviation enterprises had had a total of 1,320 aircraft registered for airworthiness by the end 
of 2012, among which 328 for teaching and training.B

In terms of business and individual flight, there are 19 general aviation enterprises mainly 
operating business flight and custody of corporate aircraft, and nearly 50 under construction. 
The fleet of corporate aircraft had reached 166 by the end of 2012, estimated to be more than 
200 in 2013, the vast majority of which were jet-propelled corporate aircraft in different models. 
Domestic corporate aircraft enterprises completed almost 27,000 hours of flight in 2012, increased 
by 28% compared to that of the previous year.C

A  e.g. Changhe Aircraft Industries Co., Ltd. worked with AgustaWestland on manufacturing CA109, Harbin 
Aircraft Industry Group Co., Ltd. worked with Eurocopter SA on manufacturing AC352, General Aircraft Co., 
Ltd. acquired Cirrus Design Corporation, and AVIC International acquired Continental Motors, Inc..

B  Data source: Page 9 of the Statistical Bulletin of the Industry Development of Civil Aviation 2012 published by 
CAAC of China in May 2013.

C  Data source: meeting material of “U.S.-China Aviation Symposium 2013” held in Beijing on September 11, 
2013.
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There is a great gap between Sino-American general aviation by comparing the development 
situation of Sino-American general aviation through statistical data from the above-mentioned six 
aspects (see Table 1). With respect to the data of relevant indexes, China’s general airports are 
1/10 of those of America, and China cannot be compared with America as to the fleet size, flight 
personnel and annual flight hours. With respect to the impact of general aviation on socioeconomic 
development, general aviation has provided the American governments and the public with such 
services as emergency medical flight, important aviation law enforcement service (e.g. customs and 
border protection, forest service and etc.), emergency and disaster relief, rescue and flight training, 
as well as plenty of passenger service by chartered airplanes, flight service for official business, 
self-driving business flight and airfreight service, having offered great convenience to residents in 
remote areas, many of which cannot be effectively provided by commercial airports. Meanwhile, 
general aviation has made a huge economic contribution to the development of American society. 
In 2009, general aviation contributed 38.8 billion dollars of economic output to American 
economy, which would be 76.5 billion dollarsA if taking into account the expenditures of aviation 
manufacturing and tourists. By comparison, China’s general aviation may have produced apparent 
social benefits (e.g. participating in earthquake relief work), while economic benefits are rather 
limited. But conversely, gap means potency, which implies that China’s general aviation still has 
great development space.

Table�1�Comparison�table�of�Sino-American�general�aviation�developmentB

China America

General aviation enterprises 146 -

Fleet size 1,320 222,5201

General airports2 (including temporary 
launching and landing sites)

286 2,5633

Professional technical personnel (flight 
personnel, maintenance and dispatch personnel)

5,000 or so 380,0004

Flight hours 550,0005 24,800,0006

Job opportunities offered - 1,300,0007

A   See Federal Aviation Administration. Report to Congress National Plan of Integrated Airport Systems (NPIAS) 
2013-2017, p7. http://www.faa.gov/airports/planning_capacity/npias/reports, visited on September 15, 2013.

B   The statistical figures of China in this Table are up to the end of 2012.
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�(III)�Service�Assurance�of�General�Aviation

The service assurance of general aviation refers to the provision of a series of flight assurance 
services to such general aircraft as fixed-wing aircraft and helicopters based on the construction 
of launching and landing sites of general aviation, e.g. launching and landing service, flight 
navigation, meteorological observation, oil supply, cleaning and maintenance, which can be also 
extended to financial lease, fair trade and intermediary services.

The construction of general airports has speeded up obviously since 2003, with an annual 
growing rate of 24% over the last 10 years, 13 times faster than that between 1952 and 2003. With 
the opening up of China’s low-altitude airspace and the rapid development of general aviation 
industry, all provinces, cities and autonomous regions nationwide have planned carefully as to the 
construction of general airports. Heilongjiang, Inner Mongolia, Xinjiang, Jilin, Liaoning, Sichuan, 
Shanxi, Henan, Hebei, Yunnan, Qinghai, Tibet and other provinces will construct respectively 10-
60 launching and landing sites for general aviation before 2015. Hunan has planned to construct 
30 general airports before 2030, and Zhejiang has planned to construct more than 80 general 
airports throughout the province before 2030.A Besides, there are four aviation service stations 
having been completed, i.e. Shenyang Faku, Shenzhen Nantou, Zhuhai Sanzao and Hainan 
Dongfang.

With respect to general aviation maintenance, in accordance with the Guiding Opinions on 
the “Twelfth Five-Year” Development of Civil Aviation Maintenance Industry, China will further 
improve the industry chain of aircraft maintenance, strengthen the maintenance capability on 
general aircraft and key components, and guide the construction of general aircraft industrial 
cluster nationwide. General aviation maintenance is estimated to be the key industry of policy 
support in the future.

China’s FBOB is at its early stage of development, only constructed in Beijing, Shanghai, 
Shenzhen, Zhuhai and Sanya. By comparison, America has owned thousands of FBO. The market 
demand for FBO will grow rapidly with the development of China’s general aviation.

In accordance with the development tendency of the leasing market of China’s corporate 
aircraft and general aircraft, the financial leasing market of general aviation is estimated to earn 
more than 100 billion Yuan by 2020, of which corporate aircraft account for 60 billion Yuan.C 
It can be seen from current market situation that there had been about 16 financial leasing 
enterprises in China by the end of 2010, mainly from the banking industry, large-scale airlines 

A  LV Renli, YU Yi, YANG Rui, SHEN Zhen, Current Situation of the Flow of Capital into the General Aviation 
Industry, Business & General Aviation, Vol. 5, 2013.

B  FBO is the English abbreviation of Fixed Base Operator, which generally comprises three parts: terminal building 
for business aircrafts, maintenance hangar and parking apron, providing services of passenger waiting, boarding, 
aircraft maintenance, flight, aircraft leasing, aerial navigation and meteorological information. It is an important 
part of the service assurance system of general aviation.

C  XU Dongsong: The Development and Investment Prospect of General Aviation, Business & General Aviation, 
Vol. 5, 2013.
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and import and export companies.
In conclusion, the development status of China’s general aviation can be summarized as 

three phrases: late in getting started, slow in development and small in scale. In a word, China’s 
general aviation is at its early stage of development, which is hard to accommodate to the needs of 
national economic development and support the development transformation of China’s economy. 
The development of general aviation is an inevitable requirement of socioeconomic development. 
The development of China’s economy inevitably requires the development of general aviation. In 
recent years, local governments, enterprises and individuals are enthusiastic in developing general 
aviation. As a big power in terms of agriculture and tourism, as well as a country developing fast in 
economy, China will perform well in general aviation market with the loose of policies, regulations 
and capital. China’s general aviation has great development space and promising prospect. It is 
just a matter of time to achieve the development level of America. 

II. Laws, Regulations and Other Normative Documents Promoting the 

Development of General Aviation 

China’s general aviation develops slowly and performs poor due to economic development, and 
more to polices and laws. Relevant policies and regulations have limited the development of 
general aviation and constrained the wings of general aviation to take off. Therefore, relevant 
newly-promulgated policies and regulations in recent years basically focus on the elements that 
influence the development of general aviation, having loosed general aviation in terms of systems, 
the important ones of which are introduced as follows.

1.�Opinions�on�Deepening� the�Reform�of�China’s�Low-altitude�Airspace�
ManagementA

The development of general aviation is similar to that of transport aviation, which needs certain 
airspace. In terms of the use of airspace, China implements serious approval systems as to 
general aviation activities. As the appropriate metaphor goes, “A report is required upon 1 meter 
above the ground”. The General Flight Rules of the People’s Republic of China clearly provide 
that “all flights need to be applied in advance, and can only be implemented upon approval.”B 
The Regulations on the Control of General Aviation Flight have similar provisions as to the 
requirements on general aviation flight to the General Flight Rules, “Where units and individuals 
engaging in general aviation flight activities use flight airspace, air way and air route of airports, 

A   Published by the State Council and Central Military Commission on August 19, 2010.
B   See Article 35 of the General Flight Rules of the People’s Republic of China.
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they shall apply with flight control departments in accordance with relevant national provisions 
and implement the flight upon approval.” “Units and individuals engaging in general aviation 
flight activities shall submit to local flight control department a flight application before the flight, 
and implement it upon approval in accordance with the approved power.”A

The provisions of the above regulations have seriously limited the development of general 
aviation. To this end, all sectors of society have proposed to carry out reform of airspace 
management system to spare more airspace for civil aviation. It is encouraging news that specific 
requirements and plans have been proposed in relevant policies or policy documents for the reform 
of airspace. It has been clearly provided in the Twelfth Five-Year Plan for National Economic 
and Social Development of the People’s Republic of China to “carry out reform of airspace 
management system and increase the service efficiency of airspace resource allocation”. Most 
of all, the Opinions on Deepening the Reform of China’s Low-Altitude Airspace Management 
(hereinafter referred to as Opinions on the Reform of Airspace) defines for the first time the overall 
goal, step-by-step measures and primary tasks of deepening the reform of low-altitude airspace 
management. “The reform of low-altitude airspace management will be placed to be the key 
task of national airspace management and construction for a period of time in the future.” “Low-
altitude airspace management system, operating mechanism, policies and regulations, and service 
assurance system with Chinese characteristics” shall be explored and improved. The specific 
ideas will be “classifying low-altitude airspace”. “Classify low-altitude airspace in terms of 
airspace subject to control, airspace subject to surveillance and airspace subject to report, and 
distinguish different models to carry out pilot systematic management (see Table 2).” Here are 
the specific measures: promoting the classification of airspace with the actual height of lower 
than 1,000 meters based on early pilot stage, i.e. airspace subject to control, airspace subject to 
surveillance and airspace subject to report; referring to the management of the airspace subject to 
surveillance for that of the airspace lower than 4,000 meters within current airway; improving the 
approval method of the launching and landing sites for general aviation to simplify the procedure 
and shorten the time; publishing aeronautical chart of low-altitude airspace; establishing three-
level service management organization in terms of region, sub-region and aviation service station. 
Civil aviation is responsible for the construction and management of aviation service stations, as 
well as the establishment and improvement of the mechanism for pilot training, joint supervision 
and assessment.

The promulgation of the Opinions on the Reform of Airspace is of great significance and 
is a programmatic document for the reform of airspace, which allows airspace reform to be 
implemented practically instead of remaining on paper, so that the airspace service environment of 
general aviation will be improved in the end.

A   See Article 6 and Article 12 of the Regulations on the Control of General Aviation Flight.
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Table�2� Comparison�table�of�three�types�of�airspace

Type�of�airspace�
Flight�plans�(submitted�for�
application,�filed�for�record)

Functions�of�airspace�control�departments

Airspace subject to 
control

Submitted for application
Mastering dynamic flight conditions and carrying 
out control and direction

Airspace subject to 
surveillance

Filed for record
Monitoring dynamic flight conditions and 
providing flight service and alerting service

Airspace subject to 
report

Filed for record
Providing aeronautical information in accordance 
with the needs of users

2.�Several�Opinions�on�Promoting� the�Development�of� the�Civil�Aviation�
IndustryA

The Several Opinions on Promoting the Development of the Civil Aviation Industry (hereinafter 
referred to as the Opinions) are the policy for the aviation industry at the national level published 
for the first time by the Chinese government. The Opinions are a milestone in the development 
history of the civil aviation industry, which have analyzed the current situation of China’s civil 
aviation industry, put forward the development goal in 2020, and proposed specific tasks and 
policy measures. They are of great significance in terms of the following aspects:

First, the Opinions have defined the civil aviation industry as “an important strategic industry 
for the social and economic development in China”. It is the first time that China defines the civil 
aviation industry as a strategic industry.

Second, the Opinions have proposed to strongly develop general aviation. Strengthen such 
traditional businesses as aviation for agriculture and forestry, as well as positively develop such 
newly-developing general aviation services as emergency rescue, medical assistance, marine 
rights protection, personal flight and flight for official business to develop general aviation 
to be a new economic growth point. Promote the establishment and development of general 
aviation enterprises, and encourage the exploration of business model, innovation of operational 
mechanism and improvement of management level by establishing exemplary enterprises. Promote 
comprehensive pilot reform of general aviation, strengthen the construction of general aviation 
infrastructure, improve the regulation and standard system for general aviation, improve the 
supervision of general aviation, and create favorable environment for the development of general 
aviation.

Third, the Opinions have positively supported the manufacturing of domestic civil aircraft. 

A   Published by the State Council on July 8, 2012.
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Encourage to establish the linkage mechanism of scientific research between the civil aviation 
industry and the aviation industry, strengthen the capability building of airworthiness certification 
and aircraft operation review, as well as maintain the organizational system for airworthiness 
certification. Positively serve the Big Aircraft Strategy, and encourage the R&D and application 
of domestic regional aircraft and general aircraft. Give guidance to the domestication of aircraft, 
engines and airborne equipment, establish a manufacturing system of domestic civil aviation 
products accommodating to the development of China’s civil aviation industry, and establish and 
improve the system of after-sales service and operation enabling technology.

Fourth, the Opinions have vigorously promoted the development of aviation economics. 
Scientifically develop the civil aviation industry to facilitate the adjustment and upgrade of 
industrial structure, as well as promote regional economic development. Encourage all regions, by 
combining their own conditions and features, to carry out research and development of aviation 
transport of both travelers and goods, general aviation, aviation manufacturing and repairing, 
aviation finance, aviation tourism, aviation logistics and high added-value product manufacturing 
relying on aviation transport to create an industry chain of aviation economics.

Fifth, the Opinions have intensified the reform of airspace management. Accelerate the speed 
of reform, cultivate airspace management environment favorable to the harmonious development of 
aviation transport, general aviation and military aviation, coordinate the airspace needs of military 
aviation and civil aviation, as well as facilitate the transformation of airspace management mode, 
with a view to fully develop and effectively utilize airspace resources. Strengthen the coordination 
of military aviation and civil aviation, as well as improve the dynamic and flexible utilization 
mechanism of airspace. Scientifically classify the airspace and carry out systematic management. 
Complete the supporting work for low-altitude airspace management reform in the right way, 
establish a scientific system of basic theory, regulations and standards, operating management and 
service assurance in the field of low-altitude airspace management, as well as gradually establish 
a complete set of organization model, institutional arrangement and operation mode with Chinese 
characteristics and consistent with the development features of low-altitude airspace management 
reform.

Sixth, relevant policies have been formulated and improved to support the development of 
domestic aviation leasing industry.

The Several Opinions on Promoting the Development of the Civil Aviation Industry, based on 
the definition of the civil aviation industry as a strategic industry of the national economy, have 
proposed to strongly develop general aviation, support the manufacturing of domestic civil aircraft, 
intensify the reform of airspace management, and encourage all regions to develop aviation 
industrial economy, which has established a policy foundation for the development of general 
aviation. Those institutional factors influencing the development of general aviation in a negative 
way will be amended and improved under the promotion and direction of the Several Opinions on 
Promoting the Development of the Civil Aviation Industry.
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3.�Provisions�on� the�Examination,�Approval�and�Administration�of�General�
Aviation�Flight�MissionsA

The Provisions on the Examination, Approval and Administration of General Aviation Flight 
Missions are another periodical “achievement” in the reform of China’s airspace management. 
The Provisions have carried out positive exploration in improving the entire operation environment 
of general aviation, as well as further reform and innovation in the field of general aviation 
management, which are mainly reflected in the following five aspects: 

First, the Provisions have proposed for the first time to carry out administration in the form of 
“negative list” on the approval of general aviation flight tasks in accordance with the requirements 
of the reform of administrative approval system, specifying that application and approval are not 
required in general aviation tasks other than nine circumstances, which has reflected the basic 
principle of “Absence of Legal Prohibition Means Legality”. 

Second, the Provisions have classified for the first time the power of civil aviation and 
military departments with respect to the duties in approving general aviation flight tasks, which 
has guaranteed the consistency and uniformity of the administrative department of civil aviation 
industry in carrying out the administrative duties in the general aviation industry. Article 3 of the 
Provision specifies that national civil aviation authority is responsible for the approval of general 
aviation flight tasks, while Headquarters of the General Staff, the military region and departments 
related to all troops are mainly responsible for the approval of general aviation flight tasks 
involving national defense security, as well as the approval of local application for military aircraft 
for non-commercial general aviation flight tasks.

Third, the Provisions have delegated the power of civil aviation authorities to approve 
relevant general aviation flight tasks to regional civil aviation administrations in accordance with 
the requirement of the State Council on the simplification of procedures and delegation of power, 
which has offered more convenience to general aviation enterprises.

Fourth, the Provisions have reflected its respect to the role of general aviation enterprises 
as the market entity, and support of independent decision-making of enterprises according to 
law to the greatest possible extent. For example, Article 10 provides that flight operating entities 
or individuals may voluntarily select temporary outdoor launching and landing sites; Article 15 
provides the system that the aircraft commander is responsible for finally deciding the launching. 
The clause of voluntarily selecting temporary launching and landing sites is positive for general 
aviation to better “take off”. Small fixed-wing aircraft and helicopters engaging in general 
aviation work usually fly for a short distance, which need temporary launching and landing sites 
to stop between the place of departure and destination. Before, the selection and construction of 
temporary launching and landing sites required military approval. However, at present, Article 10 

A  Promulgated by Headquarters of the General Staff of the PLA and CAAC on November 6, 2013 and implemented 
as of December 1, 2013 (Can Zuo [2013] No. 737).（原文是“参作 [2013]737 号”）
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of the Provisions indicates that general aviation enterprises may select and construct voluntarily 
temporary launching and landing sites on the condition that they keep away from flight-frequent 
areas, prohibited military zones and military administrative zones without influencing the flight 
safety and the safety of important targets.

Fifth, the Provisions have further satisfied the operational requirements of enterprises by 
combining the practical development of general aviation. For example, Article 9 provides that 
the approval of certain general aviation flight tasks can be handled on a concentrated basis each 
year. The period of operation under one approval may be up to one year, which has avoided the 
application for each affair; Article 8 and Article 16 have provided on the preferred assurance of 
emergency relief, having simplified the approval procedures. 

In a word, the Provisions on the Examination, Approval and Administration of General 
Aviation Flight Missions have taken a big step forward in the approval of general aviation flight 
by reducing the scope, matters and level subject to approval, as well as supporting independent 
decision-making of enterprises.

4.�Several�Opinions�on�Strengthening�the�Management�and�Security�Work�of�
Aviation�for�Official�BusinessA

It is the first policy document promulgated specially by China’s civil aviation authority on official 
(commercial) aviation. As mentioned above, the business aviation in mainland China is developing 
rapidly, which has become one of fastest developing businesses in the general aviation field. But at 
the same time, the following issues are increasingly prominent which have influenced the healthy 
development of business aviation in a negative way: such infrastructure as airports for business jet 
is deficient in quantity, slot resources are rare, comprehensive ground service assurance resources 
are limited and the market supply and demand are out of balance. For the purpose of facilitating 
the sustainable and healthy development of business aviation, Civil Aviation Administration of 
China (“CAAC”) has promulgated the Opinions to put forward 18 specific measures as to such five 
aspects of the development of business aviation as safety administration, market supervision and 
service assurance.

First, carrying out standardized administration and guaranteeing safe operation. To 
this end, the Opinions have proposed to standardize the management of market access, classify the 
industry access conditions of operators of operational business jet with chartered aircraft, flight 
of corporate aircraft in escrow and non-operational self-use business jet to carry out systematic 
administrative licensing thereof; require operators of corporate aircraft to implement the 
responsibilities of safety entities; further simplify administrative licensing procedures, delegate the 
power of approval to lower authorizes, relax market access conditions, support the alliance, merger 

A   Published by CAAC on February 5, 2013 (Min Hang Fa [2013] No. 17).
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and reorganization of the corporate aircraft industry to form key enterprises; carry out systematic 
operation management, and further specify the terms of CCAR135 AND CCAR91 that apply to 
business aviation operation in accordance with the operation features and model of corporate 
aircraft to distinguish between the clauses of regulations that apply to business jet and aviation 
transport flight.

Second, coordinating slot resources and simplifying approval procedures. The Opinions 
have proposed to improve the management method for the introduction of corporate aircraft; 
standardize the charges on airport security and airspace administration service; standardize the 
approval of flight plans, simplify the approval procedures and shorten the time limit for approval; 
make overall arrangements of the slot resources between aviation transport and business aviation, 
domestic and foreign business jet to China in accordance with the flight frequency level of airports; 
guarantee at least 15 times of launching and landing for foreign business jet in Beijing 
Capital International Airport, and at least 10 in Hongqiao and Pudong Airport during busy 
coordination.

Third, arranging general aviation airports and encouraging the construction of 
FBO. The Opinions have proposed to construct a batch of general airports with appropriate 
advance and assurance and service capability for corporate aircraft which receive the investment 
of social force; coordinate relevant national departments to lower the approval level for general 
airport construction and simplify the approval procedures; support enterprises to invest in ground 
assurance facilities for corporate aviation and FBO, e.g. hangar and terminal buildings; require 
airports with frequent business jet activities to strongly promote the construction of functional zone 
of business aviation, or offer service to business aviation by utilizing passenger relaxing facilities 
in the “two cabins”. 

5.�Interim�Measures�on�the�Management�of�the�Introduction�of�General�AircraftA

There are two highlights in the Interim Measures on the Management of the Introduction of 
General Aircraft: one is to carry out systematic management on the introduction of general aircraft. 
The introduction of general aircraft is recorded and managed by the regional administration of civil 
aviation; the introduction of corporate jet aircraft will be accepted by the regional administration 
of civil aviation. Large corporate jet aircraft (including the series of B737, the series of A320, 
Lineage 1000 and the corporate jet aircraft with the maximum take-off weight heavier than the 
afore-mentioned models) will be examined by the regional administration and filed with CAAC 
for approval, while other corporate jet aircraft will be approved by the regional administration and 
filed with CAAC for record. These new provisions have changed the former two-level management 

A  Published by CAAC on December 24, 2012 (Min Hang Fa [2012] No. 117). Interim Measures on the 
Management of the Introduction of General Aircrafts are an amendment by CAAC to Interim Measures on the 
Management of the Introduction of General Aircrafts (Min Hang Fa (2010) No. 70).
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mode with the regional administration of civil aviation being responsible for the acceptance and 
preliminary examination of the applied programs while CAAC for approval. This shows that CAAC 
has designated its power to examine and approve the introduction to the regional administration, 
as well as carried out systematic management of different aircraft. The other is to shorten the 
time limit for examination and approval. As to the introduction of general aircraft, if no objection 
is raised, the regional administration of civil aviation shall issue the certificate of record within 
10 working days; as to the introduction of corporate jet aircraft, the regional administration shall 
complete the review within 15 working days and, if no objection is raised, grant its approval, and 
file with CAAC for record within 10 working days; as to the introduction of large corporate jet 
aircraft, the regional administration shall complete preliminary examination within 10 working 
days, and file the examination results and application documents with CAAC. The time limit for 
the reply of CAAC is shortened from the former 20 working days to 15 working days.

Moreover, the Regulations on the Control of General Aviation Flight have been amended, 
which are estimated to be promulgated at the beginning of 2014, while the Regulations on the 
Management and Utilization of Low-altitude Airspace and Administrative Regulations on the 
Operation of Pilot Flight Service Stations are being formulated.

In a word, the above-mentioned policies and regulations indicate a positive message: the 
government encourages and supports the development of general aviation, and gradually looses 
the control or restriction of general aviation. The provisions of the policies published at the initial 
stage may be macro principles, while relevant provisions promulgated at later period are more 
micro and specific ones with operability. That is to say the policies in principle begin to convert to 
practical regulations.

List�of�relevant�policies�and�regulations

Title�of�policies�
(regulations)

Date�
issued

Issuing�
authority

Significance�to�general�aviation

Opinions on Deepening 
the Reform of China’s 
Low-altitude Airspace 
Management

2010

State Council
Central 
Military 
Commission

Having improved the service environment of 
general aviation airspace, as well as focusing on 
the classification of low-altitude airspace and the 
establishment of such service assurance systems as 
aviation service stations.

Decision on Accelerating 
the Fostering and 
Development of Strategic 
Emerging Industries

2010 State Council

Having determined that such key aeronautic equipment 
as regional aircraft and general aircraft is an important 
part of the manufacturing industry of high-end 
equipment, which is determined to be a strategic 
emerging industry given priority for development.
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Title�of�policies�
(regulations)

Date�
issued

Issuing�
authority

Significance�to�general�aviation

The Twelfth Five-
year Plan for National 
Economic and Social 
Development of the 
People’s Republic of 
China

2011 State Council

Including general aviation into the goal of national 
economic and social development for the first time, 
and clearly proposing to “positively promote the 
development of general aviation, carry out the reform of 
airspace management system, and improve the service 
efficiency of airspace resource allocation”.

The Twelfth Five-
year Development Plan 
for National Strategic 
Emerging Industries

2012 State Council

Specifying the industrial goal of the development 
of general aviation, i.e. making a comprehensive 
breakthrough in the development and application 
of general aircraft and civil helicopters; achieving 
industrial development of general aviation.

Several Opinions of 
the State Council 
on Promoting the 
Development of the Civil 
Aviation Industry

2012 State Council

Proposing that the development goal and main 
development task of general aviation are a guide to 
promote the development of general aviation in the 
future.

Administrative Measures 
for the Collection and 
Utilization of Civil 
Aviation Development 
Fund

2012
Ministry of 
Finance

Civil Aviation Development Fund will be used to 
support the development of general aviation, including 
such operations as emergency rescue, training of 
professional technical (flight and maintenance) 
personnel of general aviation, construction of general 
aviation infrastructure and etc..

The Twelfth Five-Year 
Plan for China’s Civil 
Aviation

2011 CAAC

General aviation is listed to be one of the five 
development tasks of civil aviation, which will be 
developed by facilitating infrastructure construction, 
expanding the size of general aviation and improving 
the system of regulations and standards.

Provisions on the 
Examination, Approval 
and Administration of 
General Aviation Flight 
Missions

2013

Headquarters 
of the General 
Staff of the 
PLA, CAAC

Further reducing the scope, matters and levels subject 
to approval, and supporting independent decision-
making of enterprises.

Several Opinions on 
Strengthening the 
Management and Security 
Work of Aviation for 
Official Business

2013 CAAC

A guiding policy document promulgated by CAAC 
for the first time to specially regulate and protect the 
development of China’s aviation for official business, 
with 18 measures to facilitate the development of 
aviation for official business.
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III. Significant Cases

In general, recent cases involve the following three aspects: first, carrying out general aviation 
flight activities without approvalA; second, casualties arising out of general aviation activities; 
third, aircraft sales and leasing. Aircraft are indispensable equipment in the operation of aviation 
enterprises and their core assets. It can be found after a general survey of recent cases that 
most cases involve aircraft sales and leasing. As aircraft sales and leasing are closely related to 
commercial arbitration, two relevant cases are introduced in details as follows.

�(I)�Airplane�Sales�Dispute�between�Yunnan�Yingan�Airlines�Co.,�Ltd.�and�Hafei�
Aviation�Industry�Co.,�Ltd.

Yingan Airlines bought two Y12E airplanes from Hafei Aviation Industry Co., Ltd. (“Hafei 
Company”) by installments on November 28, 2001, with the unit price of 18.8 million Yuan each 
and a total of 37.6 million Yuan, while Hafei Company delivered them to Yingan Airlines in 2002. 
Yingan Airlines found a number of quality issues during the usage afterwards and requested Hafei 
Company to carry out maintenance. But the quality issues remained unresolved until May 2013. 
Meanwhile, Yingan Airlines encountered cash flow difficulties in 2010 due to the maintenance 
of Y12E airplanes and failed to pay Hafei Company the outstanding final payment of 17.6 million 
Yuan as provided in the contract. In 2011, due to better state of operation, Yingan Airlines asked 
Hafei Company to continue the maintenance of Y12E airplanes on site and promised to pay the 
money owed after the airplanes were brought into service. In June 2013, Hafei Company withheld 
the Y12E airplanes during the maintenance for the reason that Yingan Airlines hadn’t paid the 
final payment on time and carried out preservative measures by filing a lawsuit against Yingan 
Airlines with Harbin Pingfang District People’s Court, claiming Yingan Airlines to pay the final 
payment of 17.6 million Yuan and interests of the overdue payment. Upon court mediation, Yingan 
Airlines mortgaged a house to Hafei Company, while Hafei Company returned the airplanes to 
Yingan Airlines.

Though it is a small case, the issues involved shall not be neglected. Today, with the 
booming development of China’s general aviation, the case is more representative. Aircraft are 
an indispensable element in developing general aviation, especially aircraft sales and leasing, 
during which, the conclusion of contracts and contract terms are of the most importance. The 
case seemed to arise from quality issues of aircraft, but it originated in the issues existing in 

A  e.g. at around 11:00 a.m. on December 29, 2013, the aircraft entered into the airspace of Beijing Capital 
International Airport during its normal surveying and mapping work carried out by Beijing Guoyaoxingtu 
Aviation Technology Limited, leading to delayed launching of more than 10 flights and aerial avoidance of 2 
flights. Before the surveying and mapping work, the entrusting party Hebei Zhongse Surveying and Mapping 
Co., Ltd. didn’t apply for the airspace as agreed in the contract. 
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the conclusion of the contract. Specifically speaking, there are two aspects: first, the contract 
failed to provide how to resolve quality issues of products; second, the contract failed to provide 
how to bear responsibilities and resolve disputes in case of failure to reach an agreement. The 
fact was that there were quality issues in the airplanes delivered by Hafei and they remained 
unresolved. But the parties didn’t agree on the quality issues of the aircraft in the contract. 
Therefore, quality clauses shall be paid special attention to during the conclusion of the aircraft 
sales contract. It shall be particularly agreed in the contract on the obligations and responsibilities 
of the seller in case of quality issues of products. As aircraft themselves are complicated in the 
structure, relevant clauses shall not only involve their main components, such as airframe, airfoil, 
undercarriage, power unit and instrumentation, but also cover other aspects. Where the seller 
fails to resolve the quality issues in the end, it shall be provided in the contract how the seller 
bears responsibilities. In case of brief quality clauses in the contract, once quality issues arise, 
they will be protracted like the case. In the case, on one hand, aircraft themselves had quality 
issues; on the other hand, the buyer delayed in payment due to quality issues and the seller was 
forced to withhold the airplanes. A question arises therefrom, i.e. how the parties legally perform 
rights and resolve disputes in case of a dispute and failure to resolve it. In the case, the act that 
the seller withheld the airplanes seemed to perform the lien on the part of the seller. However, the 
lien shall be performed on the condition that the retained property is movable property which the 
debtor is entitled to dispose of. Immovable property shall not be retained. The Guarantee Law of 
the People’s Republic of China has clearly provided the lien. Civil aircraft are valuable movable 
property, which are often treated as immovable property in the application of substantive laws, 
e.g. the provision of the Civil Aviation Law of the People’s Republic of China on the mortgage of 
civil aircraft. If civil aircraft are taken as movable property and available to be retained, it will 
significantly influence the interests of aircraft owners or users. Therefore, civil aircraft are not 
suitable to be retained. The parties are not endowed with rights in Chinese laws to retain civil 
aircraft for realizing their creditor’s rights. In reality, it is common that the other party retains 
aircraft due to delay payment on the part of the buyer or the lessee. Aircraft are retained in the 
second case herein. Therefore, in aircraft sales or leasing, in case of failure to reach an agreement 
on how to resolve the dispute, the parties are advised to choose a credible arbitration institution (e.g. 
Beijing Arbitration Commission) for arbitration to efficiently resolve the parties’ dispute.

(II)�Bankrupt�Case�of�East�Star�AirlinesA

East Star Airlines is the first aviation enterprise in China that gets bankrupt and that is applied 

A   East Star Airlines was established on December 22, 2005 with the registered capital of 306 million Yuan. Its 
domicile was in Tianhe Street, Huangpi District, Wuhan, and the business scope was to carry out transportation 
of passengers, goods and mails by air within Hubei Province, as well as other domestic transportation business 
of passengers, goods and mails by air. There were 1,380 enrolled employees, of which 86 were pilots. East Star 
Airlines was the fourth privately owned airline company approved to be constructed by the former CAAC.
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for bankruptcy by airplane lessors. The bankrupt case of East Star Airlines has not only gained 
consistent attention of all sectors of society, but also generated wide discussion among the circle of 
law.

East Star Airlines concluded the Agreement of General Terms for Aircraft Leasing and Single 
Aircraft Leasing Agreement with such six companies as GE Commercial Aviation Services Limited 
to lease 9 airbuses on January 14, 2006, and concluded the Agreement of General Terms for 
Engines and Engine Leasing Agreement with afore-mentioned companies to lease a aircraft engine 
on March 14, 2007, the term of which was all 10 years. The latter leased 9 airbuses and 1 aircraft 
engine to East Star Airlines in accordance with the aircraft and engine leasing contracts.

On March 10, 2009, GE Commercial Aviation Services Limited and other five companies 
applied with Wuhan Intermediate People’s Court for bankruptcy and liquidation of East 
Star Airlines for the reason that the latter was unable to repay the matured debts of RMB 
74,121,565.74 Yuan and was apparently lack of solvency. Wuhan Intermediate People’s Court 
made (2009) W.M.S.P.Zi No. 4-1 Civil Ruling to accept the case on March 30, 2009. On the same 
day, Wuhan Intermediate People’s Court designated the liquidation team of East Star Airlines to 
be the bankruptcy administrator of East Star Airlines. The bankruptcy administrator took over all 
assets of East Star Airlines after its establishment and entrusted an intermediary organ to complete 
the declaration, registration and verification of the bankrupt claims and debts, the recovery of 
property, as well as the audit and assessment of the property of East Star Airlines.

On August 25, 2009, Z.H.S.Zi (2009) No. 750 Audit Report issued by Wuhan Zhonghuan 
Certified Public Accountants confirmed that as of March 31, 2009, the total capital of East Star 
Airlines was 399,849,319.80 Yuan, with the total liabilities of 1,076,041,453.40 Yuan, while net 
assets of -676,192,133.60 Yuan. East Star Airlines was insolvent and unable to pay off matured 
debts.

During the trial of the case, such 10 creditors as China National Aviation Fuel Co., Ltd. 
and the investor Wuhan East Star International Travel Service Co., Ltd. applied with Wuhan 
Intermediate People’s Court for reorganization, which was not accepted by Wuhan Intermediate 
People’s Court and Hubei Higher People’s Court for the reason that the application didn’t conform 
to legal provisions. Although Hubei East Star Group Co., Ltd. applied for reorganization and 
filed the reorganization draft, W.M.S.P.Zi (2009) No. 4-19 Civil Ruling by Wuhan Intermediate 
People’s Court rejected its reorganization application for the following reasons: Hubei East Star 
Group Co., Ltd. was lack of capital; the reorganization draft was not practical; East Star Airlines 
didn’t possess the factual basis for reorganization. W.M.S.P.Zi (2009) No. 4-20 Civil Ruling by 
Wuhan Intermediate People’s Court declared bankruptcy of East Star Airlines to pay off debts on 
August 26, 2009. Afterwards, the bankruptcy administrator, under the supervision and direction of 
Wuhan Intermediate People’s Court, completed two distributions of bankruptcy property in total 
of RMB 243 million Yuan. On December 23, 2010, Wuhan Intermediate People’s Court ruled to 
terminate the liquidation procedure of East Star Airlines as the latter had finished the distribution 
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of all bankruptcy property.
As it was the first domestic bankrupt case of airline company, Wuhan Intermediate People’s 

Court encountered a lot of new and complicated legal issues during the trial, such as the loss of 
rent after the termination of the leasing contract, the value of the operation right of air routes, the 
retrieval of aircraft, the reimbursement costs for the mobility of pilots, and the lien of aircraft. 
Aircraft leasing, lien of aircraft, operation right of air routes and mobility of pilots are all closely 
related to the aviation industry and are unique issues in the industry, some of which are clearly 
provided in laws, while some are not. Take the calculation of the loss of rent after the termination 
of the leasing contract for example. GE Commercial Aviation Services Limited thought the rent 
from the date when the contract was terminated to the expiring date of the contract was its loss, 
which should be reimbursed. There is an opinion that the loss shall be the rent from the date 
when the contract is terminated to the date when the aircraft are subleased to other companies, 
together with the rent difference. In reality, it is not specifically provided in the Contract Law of 
the People’s Republic of China about the aircraft rent loss after the termination of the contract due 
to the bankruptcy of airlines. In consideration of the blankness in law, the parties are required to 
agree specifically in the leasing contract. The parties may agree on liquidated damages of a certain 
proportion or the rent of a certain period, like three months or half a year. After the grounding of 
aircraft on the part of East Star Airlines, the 9 aircraft leased were placed in Wuhan Tianhe Airport 
(4 aircraft), Guangzhou Baiyun Airport (3 aircraft), Zhengzhou Xinzheng Airport (2 aircraft), 8 of 
which were retrieved by the lessor, while 1 of which was retained by Guangzhou Baiyun Airport for 
the reason that East Star Airlines was in arrears with the administrative fees. There were opposite 
opinions as to whether the airport had the right to retain the airport. The performance of lien on 
aircraft has been discussed preliminarily in the first case, and it is unnecessary to go into details 
here.

IV. Academic Hot Spots

With the rapid development of China’s civil aviation industry, many issues arise therefrom, such 
as the management and reform of airspace, the definition of general aviation, airport construction 
and losses, insufficient pilots and bankruptcy of airlines. The academic circle has enthusiastically 
responded to the issues arising out of aviation transport practice. Relevant researches are 
deepening. The key ones thereof will be discussed hereinafter.

(I)�Definition�of�General�Aviation

The definition of general aviation seems to be an academic issue, but it actually involves the 
business scope and development direction of general aviation in a country, and ultimately 
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influences the formulation of relevant policies, regulations and standards. International Civil 
Aviation Organization, America and other countries have different definitions with respect to 
general aviation. Part Two of Appendix 6 of the International Civil Aviation Covenant defines 
general aviation as aircraft operation other than commercial air transport operation or aerial work 
operation. Commercial air operation refers to aircraft operation for the transport of passengers, 
goods and mails for reward or rent, while aerial work refers to special services by aircraft, such as 
agriculture, construction, photograph, measurement, observation and patrol, search and rescue. 
As mentioned above, general aviation is defined in our law as civil aviation operations other than 
public air transport, which means that other civil aviation operations other than public air transport 
are general aviation. Aerial work is a part of general aviation. General aviation in America is 
defined broadly, which not only includes aerial work flight, aerial sports and medical assistance, 
but also includes aviation for official business, leasing flight, regional aviation and irregular 
freight.

In terms of China’s current definition of general aviation, it basically comprises two 
components: first is aerial work (in the fields of industry, agriculture, forestry, fishery and 
construction industry), and second is special flight (in the fields of medical and health work, 
emergency and disaster relief, meteorological detection and ocean monitoring). Leasing flight, 
aviation for official business and regional aviation are not included. It means that the definition 
of general aviation in China is more limited to aerial work and special flight, which is bad to the 
development of general aviation. The transport value of general aviation shall be paid preferred 
attention during its development. The scope and space of general aviation service may be expanded 
by short-distance transportation of commuting aviation or general aviation. The Several Opinions 
of the State Council on Promoting the Development of the Civil Aviation Industry indicate that 
such newly-developing general aviation services as individual and business jet shall be vigorously 
developed while the traditional businesses of aviation for agriculture and forestry are strengthened. 
The success of the pilot short-distance transportation of Alashan commuting aviation and Hulun 
Buir general aviation in Inner MongoliaA implies that general aviation has played an irreplaceable 
role in connecting small airports with feeder (main) airports, improving the transportation of remote 
regions, and facilitating regional socioeconomic development. Therefore, although the definition 
of general aviation in relevant laws is relatively narrow or ambiguous, its scope in practice may be 
properly extended to include commuting aviation, individual aviation and business aviation that 
haven’t been included before. Positive development is required thereof. Interpreting the definition 

A  On September 15, 2011, China Flying Dragon General Aviation Co., Ltd. began to carry out pilot short-distance 
transportation of general aviation (including flight tasks) along the air route from Genhe to Hailar, Genhe to 
Manzhouli by using 15 Yun-12 aircrafts and the general airport reconstructed based on Genhe Forestry Airport 
as the launching and landing base. The official operation of the project marked the official adoption of the short-
distance transportation mode of general aviation in China between general airports or between general airports 
and feeder airports by using general aircrafts on the part of general aviation enterprises.
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of general aviation on a narrow basis is self-limitation, which is unfavorable to the development of 
general aviation.

�(II)�Value�Compensation�due�to�Pilots’�Mobility

Pilots are the human factor in aviation transport. The rapid development of China’s civil aviation 
industry requires a lot of pilots, while the current supply is not adequate to the demand in China. 
Therefore, it is inevitable that pilots move among different airlines. Whether pilots move is no 
longer the issue, instead the issue is how to compensate the value due to pilots’ mobility. In 2005, 
such five ministries and commissions as the former CAAC issued the Opinions on Regulating the 
Administration of Pilots’ Mobility and Guaranteeing the Stability of Civil Aviation Flight Team, 
requiring that “pilots shall obtain the approval of the former unit before resignation”, and shall 
compensate the former aviation airline company 700,000 to 2,100,000 Yuan. The former airline 
company will not accept the compensation in terms of the highest standard of 2,100,000 Yuan, and 
will claim an amount much higher, which will be based on the training costs of pilots’ training. 
Over the years, all China’s airlines companies have trained their own pilots by the form of “order”. 
The airlines will bear all the expenses of studying in aviation colleges, working and later training 
of pilots. Therefore, it is reasonable that they claim the compensation of training costs against 
the pilots. But there is an opinion that in terms of laws, pilots are laborers with independent 
personality, who shall enjoy rights and assume obligations in accordance with the provisions of the 
Labor Contract Law. They are not personal property of the airline company. The Labor Contract 
Law provides that laborers are free and entitled to choose place of work. In case of default on the 
part of the airline company, pilots are entitled to terminate the labor contract at any time without 
compensation.

Actually, airlines are not advised to demand outrageous compensation, but it is not practical 
to resign freely and without costs. It is true that airlines have contributed relatively more costs 
during the training of pilots. Once pilots resign, the normal operation of airlines will be influenced 
to a degree, which, however, cannot be the reason on the part of airlines to refuse to accept the 
resignation and claim huge compensation. Pilots have created value for airlines during their 
work. Therefore, even though airlines have spent a lot on the training of pilots, pilots shall not 
be required to serve airlines for life. The service time shall be defined as reasonable. Similarly, 
it is not practical, reasonable and lawful to not compensate airlines. After all, they have borne 
the whole training expenses for pilots. Such kind of training is totally different from the general 
training mode overseas of study at their own expenses and choosing work independently. 
Therefore, the value compensation due to pilots’ mobility shall be defined at a reasonable amount 
by taking into consideration such factors as the training mode of pilots, the training costs borne 
by enterprises and the service term of pilots in the enterprise, as well as referring to the opinions 
of five ministries and commissions. Certainly, the issue will be finally resolved by training pilots 
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through market-oriented mode.

(III)�Airport�Construction�and�Airport�Loss

Over a period of time, the losses of small and medium airports have become a focus of attentionA. 
Questions on whether excessive small and medium airports have been constructed and whether 
to construct more airports (especially small and medium airports) emerge one after another. 
Whether to profit shall not be the measuring standard for whether to construct airports, which 
shall be considered based on the comprehensive benefits of airports. Airports play a fundamental 
and guiding role in facilitating the structural adjustment and industrial upgrading of regional 
economy, while aviation transport has not only improved regional investment environment and 
facilitated socioeconomic development, but also optimized economic structure, promoted industrial 
upgrading and increased employment opportunities, not to mention large airports. Take Yunnan 
Diqing Tibetan Autonomous Prefecture for example. Its capital Zhongdian is 659 kilometers far 
away from Kunming, with distance afar and high mountains, poor transportation and backward 
economy. Since the opening of Shangri-la Airport with the investment of 256 million Yuan in 
1999, the world-renowned tourist attraction “Shangri-la” has attracted tourists worldwide. The 
rapid development of tourism has significantly promoted regional economic development. During 
the “Tenth Five-Year” (2001-2005), the gross regional product of the prefecture was increased 
by an average of 21.5% per year, which couldn’t have been achieved without the construction and 
opening of Shangri-la Airport. The same is true with Yunnan Tengchong Airport. Since its opening 
in February 2009, the passenger throughput that very year reached 255,000, while the gross 
regional product reached 5.68 billion Yuan, increased by 13.5% compared with the corresponding 
period of 2008, even 4.8% faster than the national level; the number of local tourists and total 
tourism revenue were respectively increased by 14% and 29.6%, while the number of travelling 
merchants was increased by 60% compared with 2008. In 2010, the passenger throughput 
of Tengchong Airport was increased by 80.8% compared with the corresponding period of 
the previous year, even higher than the average national level. Today, Tengchong has rapidly 
developed to the first county of China facing South Asia from an unknown border town.B

Take Mohe, Heilongjiang for example. Mohe is located in the most northern region of China 
with rich tourism resources. But it will take 23 hours by train from Harbin, which has influenced 
the development of local tourism resources and socioeconomic development in a negative way. 

A  In 2010, of the 175 officially operating airports, 120 suffered a total loss of 1.68 billion Yuan, with an average 
loss of over 10 million Yuan for each. See LI Jiaxiang, Better Developing the Strategic Role of Civil Aviation 
Industry in Accelerating the Change of Economic Development Mode and Adjusting the Economic Structure – a 
Speech in National Civil Aviation Plan and Airport Working Conference 2011, Air Transport & Business, Vol. 7, 
2011.

B  See LI Jiaxiang, Better Developing the Strategic Role of Civil Aviation Industry in Accelerating the Change of 
Economic Development Mode and Adjusting the Economic Structure – a Speech in National Civil Aviation Plan 
and Airport Working Conference 2011, Air Transport & Business, Vol. 7, 2011.
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Since the opening of Mohe Airport on June 18, 2008, it is hard to get one ticket during peak tourist 
season, which has greatly facilitated the local socioeconomic development. It only took 230 million 
Yuan to complete Mohe Airport, but more than 1 billion Yuan to construct the highway to the 
scenic spots. The navigation of the airport connected Mohe and the nation and even the world.A

It can be said that the services of small and medium airports have covered more than 70% 
counties, having contributing thousands of billions Yuan to local economy. Therefore, the issues 
of the construction, investment and operational losses of small and medium airports shall not 
be considered simply from the perspective of economic benefits. What needs attention is the 
comprehensive effectiveness of small and medium airports in terms of local socioeconomic 
development.

V. Summary and Outlook

China’s general aviation is at its early development stage, which is a baby compared to China’s 
transport aviation, having grown up to young adults. There is a great gap between the scale of 
China’s general aviation and that of such developed countries as America and Europe in general 
aviation. Reversely, the development space is huge. Strict restriction in the usage of airspace, 
serious deficiency in general airports and shortage of professional technical personnel are three 
barriers restricting the development of general aviation. What is encouraging is that policies 
are frequently promulgated in recent years to support the development of general aviation by 
the central government, industrial authorities and local governments. They amend old laws 
or promulgate new laws on the system barriers against the development of general aviation to 
gradually loose the limiting factors on general aviation. More specific, detailed and practical 
regulations will be promulgated step by step.

With the sustainable and stable development of China’s economy, as well as step-by-
step improvement of the external development environment of general aviation, China’s general 
aviation industry is believed to usher in its development “spring”. The National Civil Airport 
Allocation Plan indicates that by 2020, more than 80% of administrative units at the county level 
will enjoy aviation service within the area of 100 kilometers or 1.5-hour drive, covering 82% 
of national population and 96% of national GDP.B The Several Opinions of the State Council on 
Promoting the Development of the Civil Aviation Industry provides that the development targets of 

A  See LI Jiaxiang, Better Developing the Strategic Role of Civil Aviation Industry in Accelerating the Change of 
Economic Development Mode and Adjusting the Economic Structure – a Speech in National Civil Aviation Plan 
and Airport Working Conference 2011, Air Transport & Business, Vol. 7, 2011.

B   CAAC: National Civil Airport Allocation Plan, P8, published in December 2007. Several Opinions of the State 
Council on Promoting the Development of the Civil Aviation Industry (Guo Fa (2012) No. 24) indicates in the 
development goal that the aviation service has covered 89% of national population.
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general aviation are that the large-scale development of general aviation is realized where the total 
flight hours will reach 2 million hours, with an annual increase of 19%. With the development 
of economy, opening up of airspace, amendment of regulations, and improvement of airports and 
other infrastructure, it is not difficult to achieve such targets. It won’t be long that China’s general 
aviation spreads its wings.

The rapid development of general aviation needs the protection of commercial arbitration. 
Commercial arbitration is the most convenient and efficient dispute resolution method of first 
choice as to the dispute arising out of whatever segment of the industry chain, from the R&D and 
manufacturing, sales, leasing, maintenance and trusteeship of general aircraft, to the operation of 
general aviation and the insurance involved in the operation. It can be seen from recent dispute 
cases of general aviation that they involve strong professional knowledge and industry background. 
To this end, Beijing Arbitration Commission works with Aviation Law Research Association 
of Beijing Law Society on the training of the operation and legal issues of general aviation for 
domestic general aviation enterprises, as well as the provision of relevant legal services. It is 
good news that China’s relevant general aviation enterprises have realized the advantage of 
commercial arbitration, turn to positively study and accept commercial arbitration instead of prior 
incomprehension, as well as include arbitration clauses in their contracts. There is no doubt that 
general aviation will be another important field that commercial arbitration is applied and Beijing 
Arbitration Commission will play an important role in this new field.
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