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1. RASCHBE

7t {Rule of Supreme Court) (f&#k RSC) T, ZEE L2 — 5 EFRIATTIE
Ji 1) 55— 5 BESR AR AT P 5 SO Rk . X S AR R R B BT O R T % R
(pre-action discovery/disclosure) N[, VAT EE ¥ & EH#ER (jurisdiction), 7E
RSC TRt &R A 1ERR N S5 T2 AR IR AR b iy 2 YR RT3 R 1 & 5L
RN Y VERBE PR ARE P AR AIC T UG, — BRIATTLR T, VBB Z A S
FEAL, HE R 5 B RGN AU 2 VA E AR AN RGBSl G i B EE M
ATEF AL (discretion).

CAAERP LIRS, EEEET (RSC Order 24, rule [1]) ML XUT
TESCPER (pleadings) 45 2R 5 [R] I A2 #e 4 52 A O SCF . WRESR— 4 FHA
PEHT )R 7 4 % SCAF, A9 an D o B ) e s B R B R S, et R A A, BN
B2 kAT LA R R SRR CHAR O SKAEPE M & —FE) BT3P b B
R PT S BE SR SR . flhn, Ak Cadmit) Sl R A R 5 F
() SCAF IR AN SE 2 AR R A AN, BRAIE . FrbL, W2 FH BRI SRR
B R R 5B RRR RS, 7 R v Ao BEVEREAT (8 E A SR — 7 4 AN )
X A H BT B 5

& [EVEBE AR Gy AT AT E AR SR — U7 25 N m) ) 7 B At 4 R o A
i, Hirst XiE7E Rome v. Punjab National Bank (No. 1) (1989) 2 All ER 136 4k
51 AR

“I wish to stress that, as counsel for the plaintiffs himself accepts, the court will
only exercise its powers under this heading very rarely, and will require the clearest

1 CPR Rule 34.8 5 7l LA fE45 (deposition) T2 AE T BE R BT 345 J7IE A 1 3kAEYS . _EiF
JZ1E Barratt v. Shaw & Ashton (2001) EWCA Civ 137 45t B4 ai 348 O Skib 4 rARMERT 6. “ .. 4. I
would be inappropriate for a party to use the procedure for the purpose of obtaining the evidence of a witness in
advance simply in order to enable him to re-evaluate the strength of his claim against the present defendants to see
whether a trial should now take place.”



possible demonstration from the party seeking discovery that it is necessary for the
fair disposal of the application. | say this for two reasons. In the first place, the court
is naturally reluctant to place such a burden on a defendant who disputes the basic
jurisdiction of the court, for the reasons put forward by counsel for the defendant.
Secondly, applications under Ord 12, r 8 are a fairly common feature of court
business, most particularly in the Commercial Court when dealing with applications
to set aside leave granted ex parte under Ord 11 for service out of the jurisdiction,
and they are normally dealt with by a hearing on affidavit evidence (see The Supreme
Court Practice 1988 vol 1, para 12/7-8/5). It would be most undesirable, and
productive of extra delay and unnecessary expense, if applications for discovery were
to become a common feature in such cases.”

7£ {Civil Procedural Rule) (f&i# CPR) T 1999 44 %% )5, David Steel K2
B/ £ Harris v. Society of Lloyd's (2008) EWHC 1433 (Comm)5& 41|t i3 -

“It is well established under the previous procedural rules that the power to
order disclosure for the purpose of interlocutory proceedings should be exercised
sparingly and then only for such documents as can be shown to be necessary for the
just disposal of the application: Rome v Punjab National Bank ... There are good
reasons for concluding that the same if not a stricter approach is appropriate under
the provisions of CPR.2”

Steel K% B {E Fiona Trust Holding Corporation & Others v. Yuri Privalov &
Others (2007) EWHC 39 (Comm) &5l t174 [FIRE 1352 .

BB EFTE, R R R S TR BT R LS A K
1.1 $RBiTHE R A

RSC Order 24, rule 1 %1% 1E % B X7 A0 B SCAFP% 55 B A€ -

“1. Mutual discovery of documents

2 RSC CNAWL IR B RN T AP Ar S ni i 8, BUEIE T S a4 28 ¥ iy &t B BR 1) 76 A A D6 o
T RIS o G2 Bt A I 55 N A ST B R 8 23 OO A B A 1 B Ak BV 5 AL L

(jurisdiction challenge), {H T3 L3 {55 T2 i 4 B0 RBUR N AL BR SR 4 B0CA BB ZE M, B LAERRTE YT
FEBAE LI RN (P 06 FiE 3 22 U5 T [statement of defence] AT HkAR 3RO B E R —7F (&)
VBRI BE T 20N o B 75 AR AR AT R, TR tB MR Beda il E 5 B A UUE S V) 55 2R 5 0
W b B FERU A O BRSO, AR A AT R A4l CRFRIRTT RS AA s ft.
XRERISGE A IR R JR R S8, BT AFE CPR N B AR HL 2 2 ™% . BLAEAE SRR VR 5 AT IE
B, W RERIE—MIEAEIER, JAIEA (B S AIHEA) B, Ll 2lER v IS H
CRBE IR, XA AR TG



(1) After the close of pleadings in an action begun by writ there shall, ... be
discovery by the parties to the action of the documents which are or have been in their
possession, custody or power relating to matters in question in the action. ...”

MK AL BB YRR e BRRT, X7 ARG 8 3R oTAE, BIXUTHUS 138
A RN e IR M 3, XA DR A R BR B A R AE H ar 21

It LASE BT 4 5 5 5 R AEXUT I SCHiERASH 58 B (close of pleadings) 53X
77 B E 5 5 A EL AR SOk R AR PP 2 BT AR ) o AR AN 2 R AEAE YR VAN
fafE, WU R & RS & IRk R A 1A R G E K (Statement of
Claim) Zfif. X B JEEARG H, FONERKRA RIEIER AT, EBRAAF
TE X7 A e B )@, e B I R I i di 4% Callegations) @44, WA 7k
L AW S R AT R 5P B 4. FTLL G AR IR Speyside Estate and
Trust Co Ltd v. Wraymond Freeman (Blenders) Ltd (1949) 2 All ER 796 4u#, %Fi
PEJR AR B RIGE R Z AT, 5070 VR IR 5 2R 3 T B 4 v A2 MR (R 4RAT
M FR R FIE o AR50, a0 SR PR A R IR SO, AT DA TR A AR AR A 2R s
5 R B 58 B S SV (particulars) , 57515 AT DB 5 KK T A S 2 Camend)
JRR BRI K, M e G i [R] I8 1% 5IR P k. o9 AIVE R BIAEZ e 0, B2
AFAEANFIE R & R G SRR 4

TAE —Seke 8 R A S, a2 i BRI ZE 4, TR 12 B S s AR 4 —
LR SERIR 0 BORE T LA BEPRBE 4 T 1R U 1 A I KR P BT Ay B R g R S
B SR AR ROST, (Ash = EE ST (material facts) [IEHESCRE, M R 5 2 ok
B I At R0 3R B 4 RS 2 AF SRR R SR B 2, Xk R
1 222 R W SR AE R R AR B e A I B e 2 R, BRUOMAR AT RE S
T i A 7 SE R I SR Cstrike out) HIHITE . PP RLIX 2o — M) RAIRRERE H
THERER RAF 2 AT USRS PR 7408 A7 o0 B B ZESCAF R B

R TE B Y [ ISR IA LN (CPR) T, AR 2 IR = L E H R 51
Peiadn 4, FRAEA TR ER VOB BRI G, OF EASKH A BUEARR
iIE B (fishing expedition) “4#7-4% LLAE7E RSC Fix 4 8.0 5415 W, Arsenal Football
Club PIc v. Elite Sports Distribution Ltd (2002) EWHC 3057 (Ch)%% 554 .

P HAFRIRIER AN — R 3 B HIEE S, (H52 IR T IR 1 55 i A — 2 e 2

b RTURARIE R M R P A B LR VAN 4.

S RTEEATLZ 4 BREVEMNA.

b RXAEARPH T 2 BeA AN 4.

7 1£ {Dicey, Morris & Collins on The Conflict of Laws) (2012 4£, 5 15 f) 2 Para.8-103, ijt: “ ‘Fishingarises
where what is sought is not evidence as such, but information which may lead to a line of enquiry which would
disclose evidence; it is a search, a roving enquiry, for material in the hope of being able to raise allegations of
fact.”



1.2 AREATHERF L

B W TR AT R —AE RIS IE R K N 25, #d K Q3 &8 BT
KIZRWGEHE B, 2 B R S ZIEE R 84 5 HEFH LA et HA
Fo o B SRR P . X EIIR R AT RER 2 7, — AT R B O R
e 3 CBA RAF SO B RIE U 2 Ja A B R+ I A1) i T8 s
WAy X R KR BRI 6 48k 12 48 GEHAERLD KN EE S
ok TIRZE, RSB & #AICZcA, ATRicEm R TAEAC&mE, £
AR B R BORHS SCHIESE Uh A Hi %15 (Statement of Defence) 454% ., 1X
P o B O iR R 2 2 PR AR B, Rt o SR Ui IR HE S AT P R i am 4o H
A LRAT R IR BRSO I SR PR 54 5 A NI IR R %, X — SRRt =
SR AR R AT ER 1 A%, LA T SR AT A 4k B4 O B B S SRS
DI Peds CanSRG s) . RAESREVERE O A A TR AR DIk, Wali2fE RSC
Order 72, rule 108 B 4MIGE, BIANDASEBIXUTT 25 NAESCHE R G A M B3
Fa 3, 1A SRV AR ORI RS IR N (= 2255 G 4L R PR /N [syndicate] ) AT
DATEW B 32 R N B R IGE G SK 205 B B H FRIE , 225K 5 & 32 A4 i BT IR A 5%
RIGH S 50k, IERE 5SS hiHEts: W Boulton v. Houlder Bros (1904)
1 KB 784; Garra v. Eagle Star Insurance Co (1923) 16 Lloyd’s Rep 339; Leon v.
Casey (1932) 2 KB 576; Keevil v. Borg (1940) 3 All ER 346; The “Sageorge” (1974)
1 Lloyd’s Rep 369 2554,

FEJUASERT, 15 E 2 (A AR A T R B PR G 85 5 543, Ml bR
b 55 i i UK 08 e S [ [ A1, EUR I R RSB St R AR E A XL
&, PREE A2 RITE A 2 n] DU I HAR R AR I & BT R R A, AT
EA KRR E S, RN SRS B2 & R K (insured peril), BT 75
WRIRVE, BUSHEMMMZ TGN (seaworthy), BNREEHEHE KEE. B
PR SR ORISR 2R WA TP 5E , B2 /D 2 A8 B R 28 A R S Ja A HH R e R s
EFEAWE S 2D, KRB SRAE NS RN S5 35 BT B S 5 B0k 1
TSR BN, FEA XS5 BRI REE R4
H R B B, IR RO ANRES DT . AHELORER N, Aot
RIGMEANER AT 4%, B T Ah s A . el 53 TAE, il HAl
FHOR RS Qe H 6 MK 5 8 A7 30 (B3 T AR, PR A BRI 22 7]
PR A TR R, ABAE T T35 R A BGIEA A 22 KN PTEL, 2
bAoA, XTI EAEA R T BTt PR S A4

8 RSC Order 72, rule 10 #i 7€ :“ (1) Where in an action in the commercial list relating to a marine insurance policy
an application for an order ... is made by the insurer, then, ... the Court, if satisfied that the circumstances of the
case are such that it is necessary or expedition to do so, may make an order; ... for the production of such
documents ... (2) An order under this rule may be made on such terms, if any, as to staying proceedings in the
action or otherwise, as the Court thinks fit...”



TR BRI G B T R B B R R R AT IR A
REA UEYE SCRER I SR AN, A I LR 5 R AN FI I I DL 8 B 45 48 PR 7
R AR/ ¥ LRI ELT B (passing off) Ath/ih ¥y /=it . 1X—3k, B BT 2R
AT R G A e 2/ HiisE: W RHM Foods Ltd v. Bovril Ltd (1982) 1 WLR 661;
C Shippam Ltd v. Princes-Buitoni Ltd (1983) FSR 427 %554

XEAFIE S TS, b/ n] Be Ay il A FUs 1 P R S A a2 S
HERLAZZ VAN (deny) KIS [E], B2 SCA5TE R E5 AR LA e
A 7B S SR E BB S . (BRI EGE AN — B L,
£ CPR N R 2R 2 1k XA LA JLAN R A :

(—) —Aaifiik (bare denial) [)Fi##/ZiE X CPR Rule 16.52) FIFE,
WARERREZ . Hof — A E 15 R BRIRkBe i (leave), #d ARESE G4k
ik EL 58 (challenge) JE &5 K 842 (allegation), WANBELE I R B FRIF 41 %
JR 5 PR Has B A ATART 1E T S ZX HIESE  (positive evidence), [FIAE A AL A&
T RFESE : W Mitchell v. News Group Newspapers Ltd (2013) EWCA Civ 1537;
DIL v. Commissioner of Police of the Metropolis (2014) EWHC 2184 (QB)% 2%/
CPR Rule 16.5(3)# 7€ :

“3) A defendant who —
(a) fails to deal with an allegation; but

(b) has set out in his defence the nature of his case in relation to the issue to
which that allegation is relevant,

shall be taken to require that allegation to be proved.”

(=) BUAEAE BRI GTRIR G, JEEERE R RS B I R4 B 21
(Case Management Conference) . iX—/N&ER XU RFRAIMENT B R4
TR, IXWERIRAE S B B QRS R PR B A 1T 32 CPR Part 3
45T BEENERAR K R H BN, GFE/ES (strike out) —MATFA CPR
PG RE R4S IN . Hd Rule 3.4 £ X SCHiE R

“Power to strike out a statement of case
...(2) The court may strike out ~a statement of case if it appears to the court —

(a) that the statement of case discloses no reasonable grounds for bringing or
defending the claim;

(c) that there has been a failure to comply with a rule, practice direction or court
order.”



(=) Bz, WRPEENCHERFPER— DT F P (arguable
defence), J&i& SRR IANVERE BRI IX — NPk, [R5 78 R 2008 RiL AR 5
CPR Rule 24.2 %} ZAE H—Md 5 A ¥k (Summary Judgement), X 77 TH ) A 2%
STERFER G IEE 4 BEPEEAN 41

(DU gk A BRI TR AE AN S5 1 SCPRIESE BORHE BHE i 5 a2,
W77 B0 0t 3 3R P 1)

(£1) CPR "R a2 Ay X7 23 N REVS IR F U IR s S AT, LA
GE AT L5 RO . — DA IMEA RS F LB RS, 270k
PR BRI DO AR R o

FT LK S8 SR PRI K, 1R 5 BB AT AR IR A AT b 7 B & S T SR
Pk LA B 5 /R A 5 CPR ZEKRIHLAT

2. SRATHEERSLIEIE

2.1 1999 £ERTHIEE LM E: RSC

RSC NEEXHR ATk (A€ EEZAE Order 24, rule 7, W40 F -
“7. Order for discovery of particular documents

(1) Subject to rule 8, the Court may at any time, on the application of any party
to a cause or matter, make an order requiring any other party to make an affidavit
stating whether any document specified or described in the application or any class of
documents so specified or described is, or has at any time been, in his possession,
custody or power, ...

(3) An application for an order under this rule must be supported by an affidavit
stating the belief of the deponent that the party from whom discovery is sought under
this rule has, or at some time had, in his possession, custody or power the documents,
or class of document, specified or described in the application and that it relates to
one or more of the matters in question in the cause or matter.” (Il B &4 /& B4 1]

SR

ATE RSC Order 24, rule 8 %1%} 5 amifvk i 78 L BEHE I T A BEAT =AY
A PRI PR, -

“On the hearing of an application for an order under rule 3, 7 or 7A the Court,
if satisfied that discovery is not necessary, or not necessary at that stage of the cause
or matter, may dismiss or, as the case may be, adjourn the application and shall in
any case refuse to make such an order if and so far as it is of opinion that discovery is



»

not necessary either for disposing fairly of the cause or matter or for saving costs.
Chn Ra 70 2 288 i s D

e AN IR S N AR o R AR RN T

(A) “VEBEAEARTIN i ” (the Court may at any time): iX#E &7 RSC Order
24, rule 1 BRTFLE X7 AT EEVFVATFAR 5 5 ST KRG I 1IE 3 A B3 F A2 7
ZHT ISR TP R -

(B) “ A5 E & I FF” (must be supported by an affidavit): VA J5 HiEHE AT
PeEET SR BT, N S UE B AR RS AT 4 R 1B R IE U S
/& RSC H I PAMRR E K

(C) “FEAhIHA . FEEEALIIZ T (in his possession, custody or power): iX
R MRE R, IR EXTTRATT RA A SRR B BORAS A RIS
IR A T B R I LS

(D) “ICAF SRR — AN B LA A4 55 7 (it relates to one or more of the
matters in question in the cause or matter): X & 25 —MREE BOR, B BRI 72 1)
K552 X4 (particular document or class of documents) 4251 5 VF 1A 48— B L
ANEMA K. XMIRAEE, fEIHM RSC K, WA ELHFTH AR (HHakEk
AR XU () SC 5 3R FR U S o e ) SCHE, BT DAER T2 T4 it =2 (R
[bRAE o SCARIR 5 SSIE 22 200 BIVE R M5 H $2 1 3 B im & (R FERL R &L, 45 n /8
Al Bekhor & Co Ltd v. Bilton (1981) 2 All ER 565 4:fl, {EH %454 (Mareva
Injunction/Freezing Order) °*HIFE/FH1, Ji %5 Hiii 4 &5 7E RSC Order 24, rule 7 T4
B FR AR B PR O —BERE R 7 A s, (RIX Yo gt FREER, b
VRBEF RV BE A SR T R A B e B FE AL, BRI S 5 X007 i A
Jo5%. {HZE RHM Foods Ltd v. Bovril Ltd (1982) 1 WLR 661 2:f5|, _FifEEi\ A%t
RSC Order 24, rules 1 & 7 H “relating to matters in question” F fif A AN V1% KR4
It DA A2 S5 45 2 0 8 S AL I Pk B ) o

(E) “MAVRER KRG WA RN MEEATE” (not necessary
either for disposing fairly of the cause or matter or for saving costs): 15k B 78 2%
&V E B F NI A PR E A RPN (WEATEZ 1.1 BN AREHE
BRIV BT, A i AR & AT AT 7 B — L e B4R B
U B AN TR E R AT 9 5R , AR TEH a4

S TEAPEE A VRN .



2.2 HETHZREREFAMN (CPR) KB

CPR Part 31 £ [ Yrva SO R, 3 A 1R 5 R A L4 R 3 A A S
WRIZHHFERE RS R EHESWNET G, XF—PHERERESALRTELE
BEXT, X BRSNS SR L LR R 5 AR T A SR AT FE AN [F] . 41 CPR Rule
31.5(3)HH € :

“Not less than 14 days before the first case management conference each party
must file and serve a report verified by a statement of truth, which —

(a) describes briefly what documents exist or may exist that are or may be
relevant to the matters in issue in the case;

(b) describes where and with whom those documents are or may be located; ...”
F1E Rule 31.10(1) - Q)M &
“(1) The procedure for standard disclosure is as follows.

(2) Each party must make and serve on every other party, a list of documents in
the relevant practice form.

(3) The list must identify the documents in a convenient order and manner and as
concisely as possible.”

CPR TAFXS A & A R I AT 5% € #8071 Rule 31.12 W] 3 3¢ 41 °F
“Specific disclosure or inspection
(1) The court may make an order for specific disclosure or inspection.

(2) An order for specific disclosure is an order that a party must do one or more
of the following things —

(a) disclose documents or classes of documents specified in the order;
(b) carry out a search to the extent stated in the order;

(c) disclose any documents located as a result of that search ...”

7E (The White Book Service 2013: Civil Procedure) —452 para. 31.12.1.1 2
BITXPRR € 4 5 B0 H IS T DAEVRAERIBT B, X IR R B HE 3 i 4 8 IR 17 00
EBEAEAT (R AU B B I 115 L5 CPR Part 1 142 2 [1) CPR 11 2 H ix,
XSG EYAERE A~ IE S H RTS8 7. WL CPR PD 31A para. 5.4.



% 7 Rule 31.12, & CPR Rule 18.1(1) F — 7 A BUER X 77 245 AR
BRI SIEGR A —P AR B2 B BiE R E]D:

“(1) The court may at any time order a party to — clarify any matter which is in
dispute in the proceedings; or give additional information in relation to any such
matter, whether or not the matter is contained in or referred to in a statement of case.”

TEARZE I IR E], B0 CPR £ X AT 2 M E 5 RSC BA AR
R, IEan Steel KL EE Fiona Trust Holding Corporation & Others v. Yuri
Privalov & Others (2007) EWHC 39 (Comm) &4 i -

“It is of course open to the court to order disclosure at any stage of the
proceedings, including for the purpose of interlocutory proceedings. But it is well
established under the previous procedural rules that such a power should be exercised
sparingly and only for such documents as can be shown to be necessary for the fair
disposal of the application: see Rome v. Punjab National Bank (1989) 2 All England
Reports 136. There are no reasons for concluding that any different approach is
appropriate under the provisions of CPR... ”

1F {Disclosure) (2017 7, ZE 5 ) —P2 2.39 EHif:

“A further exception relates to disclosure ordered for the limited purpose of
interlocutory proceedings. Under the old rules it was held that, in a dispute as to
whether the court should set aside service of a writ for want of jurisdiction, the High
Court had power to order discovery to be given going to that issue. However, such
discovery would be ordered sparingly and only of such documents as could be shown
to be necessary for the fair disposal of the application® ... Although the CPR are
differently worded to the RSC, there seems little doubt that the position under the new
rules is the same. Indeed, if anything the argument for the court having such power is
stronger, for disclosure is no longer tied to relevance to issues in the action®!, but
depends on what is ordered.”

10 i, Rome v. Punjab National Bank (No. 1) (1989) 2 All ER 136; Nissho Iwai Corporation v. Golf Fisheries

Company (unreported, 12 July 1988); Canada Trust Co v. Stolzenberg (1997) 1 WLR 1582 Z£4:4.

W AE CPR Ja MNFHFAEL AT SVRA S RIVESR, BT AT EAER 31516 K (Pleadings) B Hrik
(Statements of Case) B )G, FEWERBEREN IR TSHFWER NABE -T2 2 BNER

YFRT4# UE 15 (Pre-action Disclosure Protocol) FJLAE i CPR FANEIELIRAT (L2 1F RTIE 2 /i)

PeEg, M2 VIR AT AE R R B AT . ZBURT A HNEBE R AN A F RAE W R WEDE, X4

EBEE K ER (discretion).

10



3. AXRIERT B EHI BB RFINA

3.1 RHM Foods Ltd v Bovril Ltd

RHM Foods Ltd v. Bovril Ltd (1982) 1 WLR 661 %& {7172 2% W, 1) i JR 45 224 HY
RIWER (Statement of Claim) 2 A FIEVERE N8 & M ST BB Rk, R
TG SR PR )45 8 (passing off), #5448 GRAVYMATE f¢)
AR, AR, Bl S B EET A EE JE A AR 1910 RO Aa g%
BV P B WG 5 A BREAA AN BISTO 0 Ml. E2£#H (MRE) FERI1KE
fize, XFAPIVTRIRA A IAN S B i, R S IR AL .

(B2 PRI T W AN R BRI IF AN R 08 SCRF IR 0 B M da 4%, 3 — 2R
UERIR T RV AE ISR T G2 ARIE, FBOXEE TR, o0 ANE RS s
MR e XA RAE, RIS A S .

X —K, JE s Mk R g ER A SR AT B R s ST SR T
GRAVYMATE Wi Ea 5 & (RIEEMT %) WA X5 BEEk,
ALAEE S AT T BT Y — Se 8 oR SACEE AN BRI N, an/EREHE T . TR,
TEIX LSRR N 25 B ml Re 4R 4 5 B B e m BB SR T A AR BN iR 25 1)
BISTO 4R KE B EEIRFHTEE . X—DHIGE—FH %%, HELF
B L URRE 2 S5 HERY

L URBE N A B SEAA AR SC TR SR A 4R, R R 55 A i 2R ks
T SR Ry 2 HE T e A FEAL, (H & TR IR T W SRR s Ol . e %5t
B, HFREERTIANE S, B ik A8 1Z VR VA IS B W8 (the matters in
question in the action), Joikifi /& RSC X2 ATHE 75 5 B4 SR ER . 2
TEBTH RSC AP it 4 & i 2 i A2 o 1 B o BRI 22 1 SRS
IR AR BGIE B ZAE R (fishing expedition), & o). EVREEFK Lawton
KIFEARIZFEUL:

“I am willing to accept that the affidavits ... have reasonably given the plaintiffs
cause for suspicion, but at present there is not, in my judgment, any satisfactory
evidence of fraud or, indeed, of disreputable conduct short of fraud. In my judgment, it
would be unfair to the defendants to allow the plaintiffs to have discovery before they
have set out in a Statement of Claim such allegations of deliberate deception as they
feel justified in marking... Until at least a Statement of Claim has been delivered the
court can seldom know what are the matters in question in the action.

The need for definition of the issues probably explains why orders of the kind
made by Mr. Justice Warner (— #4554 B ) are so rare... this application was, of
fishing for evidence to support an allegation which it was submitted could be inferred
from conclusions set out in affidavits.
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.. if an order for discovery under Order 24, rule 7(1) could be made in this
case, it could probably be made in every case in which a deliberate intention to
deceive was alleged. The making of such orders would add greatly to the costs of
litigation and would probably slow down the doing of justice. In my judgment, save
in exceptional circumstances, order of the kind under discussion in this case should
not be made until the plaintiffs’ case has been fully and properly pleaded in a

Statement of Claim.” iS5 732 234 [ 5R I
3.2 C Shippam Ltd v Princes-Buitoni Ltd

C Shippam Ltd v. Princes-Buitoni Ltd (1983) FSR 427 S5t &2 #1iR P~ AL )
G, TR SRS R A BRI RN, TR R R R IB PR 2 8 1 Ry
BAIE Z F L AR R A 2R (MR R EE T, S r el B
TSRS HUREAI AT, AR G BER 2 S T B R SR AR 5T B A A o AR SR
THERHRIE, R SR AT ek SR Mt — B RGN TETE (further and better
particulars). Walton KiZ B N ALEZAH an R 7 5 AR EE, S aEdiar it
R BEXN TR 7 B R — 25N, SERPROR IR R S BB R A W s A
BEAE IR BT S P ae, XG5 R . Walton KV H i

“Why ... should Mr Kitchen (# & /CZ A2/ have to put in a defence merely
denying a large number of things whose truth or falsehood he does not know and then
only painfully late come, by means of discovery and so on, to the conclusion that the
defence ought to be scrapped and a totally different defence on totally different
matters pleaded. That does not seem to me to be sensible.”

Walton K% B 3 U4 SR 38 iR ) SO DI o DI Ve G Ao 0 2 A I RO AH EL 3¢
Feb B, AR SR R Ut A A A AL

“... all the information which the defendants are now seeking would have to

come out at some stage on discovery. It seems to be that, if it would have to come out
at some stage, there is nothing more than perhaps some dim forensic advantage to be
obtained by withholding it at this stage.”

3.3 Vava v. Anglo American South Africa Ltd

Vava v. Anglo American South Africa Ltd (2012) EWHC 1969 (QB)ix—/~iz #f
L ESe I . CPR AR B X IR AT ER i, fEBE AR —ERE LR
7§ CPR X4 Al 5 i 1) O A B &

REERY R T N EPRARERMANGHT- R JREA 19 4, HIENE
JEAT 1,100 4~ BA_E 523N, A AT GE AR S A (3 e Bl S i AN BRON 3L R B
Pt — KAl AR o AASA HIRARAT], EATRI 5 A LR AR
SR TR BRI ABN I TAES S ™3 TAF, ERO S RS2, %
A NEE RBUE LR Y, SEATE B TR Csilicosis). I L, B AASA
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(928 7] B2 A 1 2 AR JEL 25 I 15 I =, AASA 1 Jie 35 R FH Ji B 210 J 3 3¢
f£ (Vicarious Liability) .

W 5 1 B 7E MO BSOS A 1 AR BB AE IR, BRI — AN B AR BN A
ERGAE . (HIR & JE S E VA e SR YR s, B REW L FEHIT IR (forum shopping)
[P, 3X AT e AR iR 55 A At Sl IR SR, 45 A BE SRAS B R 1) B 2 4 A
Al J5R DR 220 T P ARV R o (HIX —2K, A 1B i DA VAR B AL
TENSE—RIIPUHE . MTIXAS 5 51 S B A2 i w5 o T RO SRR 4,
VEBE A A R AR R PR AT PR SVETE 2 80 £ M A . X BLY X AASA & —F
T EEMEEAR AA MREAR, EARMIMAFRBIEN, (H AASA X
AA +rEE, 5 AA BEFEH 40%.

FERESEH, X 45 N AR A R X — > B0 i o 75 S A2 R 7 T ) 22
Ko B, SR AR NI Son it ok TE SRR D A — AT Gl ) Z 4 (their
case on jurisdiction is at least arguable). 730, WA A EREA R A B ELAR 52
SREERTHEER, w7 YA EGIE/RZRAE R (fishing expedition), THAN 2R A T ¥
R IP)EE BRSNS 1 o 55 AN 7 T2 S 2 S0 21X — A F U 2R $E i 48R XA
B P — N EERL G U S FL B (reasonable necessary for the fair disposal of
the issue). ILAME CPR N4 F|#p L (proportionality) B NI SR, X
FTRBORPIUHARERZ, AReh i kAL E R 5 2R .

RARIE A A B EVER A E AL, BT A AASA [ FTTE L 7E DL,
KA B AT AE LB 15 8 B AL, ANV B 2Rk A (serve out of
jurisdiction) A, {HERMEKR, AASA & —FKEIEAT, TFAT AA A3
ESPNEI

Erxt o\ T AEH (place of domicile) f5E X, JE[E KK A (Brussels
Regulation) 2 Article 60. EHE 1 R Z0 & LT =M ol i) —Fh, wimr LUAE
SN BT EHN:

(1) e (statutory seat). 7EMLSEHI, AASA BARZAER IR,
(2) T RATEE FEHE (central administration ).

(3) FEESH (principal place of business). XN ALERGAE, AASA 7
P E AN

FreA IR RS RE AASA [ ST B E L (B2 AA fERIE
TEUEE AASA), BRIV A BEA A S B A Be 357 B
B

e, A i AT B B E X X AR S VR T B R B S5 A
o). EEN SR IR R ERT 25 SRk B EEES M R, 5 AR R EEAT

BUE AN — AR — . IX BRI R BE i Uik, & A — L5k, e
King v. Crown Energy Trading AG (2003) EWHC 163 (Comm)4efil, Hl2 &) )ik
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P e R B, H =B S 5 T R AT EUE B R 9L [ . 53 7E 889457 Alberta Inc
v. Katanga Mining Ltd (2008) EWHC 2679 5/, %5—#%4; Kaatanga s&Ji& KA
Al (B EED, #IMARSE S 58 =S mnEra R RSB EL 3. H
RYETERL SRS, BEARE — S R EN SRR CRE, HAR FEEE
ZHRAN TG A FEYE TSR AR IR, B DL AT S B 2 16
LR A E R

7£ Vava v. Anglo American South Africa Ltd 5&], %1%t 5 & AASA 2]
AT BUE BB AN 2 2 AA SR BT H AT BUE B . R S S ) B R SR
78 AASA 5 AA AMURERIA RIS F AR AR R, IRZH K AASA 11T
BUE P E HOEAEAC B0h AA TEHY, B85 AASA INEE RS AR T IT, AA B
£ AASA I ETHHATE (CEOQ) 5545,

Silber RILEHR T L AR E FEBUT AT — Al Sl I S AF R 2K,
(B3 15 380 IR AT 80 BERHS TR #0026 S B e 5 3 W e P 4% [
UEYE, AN AR RS U o BN PRV BT AE— 2D RIS AT 2 A 2, &
VUE Js 2 T X A PR S U 2 A T AR, RO SR T T (1 SCH8 # 77 T
RS T, RS BIEE AR IR ITE AT .

FITBL, VEBEAE & ZORPUG SR AT IR, R NE D S AASA Ik
PHEEI— 2830, B s K H, A =R (FERAERRAITRE, aa
I AASA AT & E T 1 o RIBUR] R IS DR BE I SCE, AA X AASA TR
BCFIIECR . F84 FMECIE, AASA 5ERIE R Z P (SaHS
TENESEAH ATHES UM A RE), HHRSWM S VOLFRESE.

1 5 2 [N S TR 20 80 /el i fr iy, Silber KK E A yix vl LA
BB 58, BRI NS B TR Z N S AR S
B[] 352 HT 90 2 00 SO A wi vl o [ LA B, RT AR UG U R

4. HHRMETIA

7t (Documentary Evidence) (2018 ¢, %5 13 i) —PH2 2-01 B 3 —
05 245N kR B T 2 S R e b R4 Cearly disposal of case) I
AT IR E R (Statement of Claim) Bi### (Statement of Defence) 45T,
F— 7 PriE RIS S O T A LB B N S R AT

“An application for early disclosure may sometimes be appropriate where the
other side brings an application for summary judgment or a strike out and the
respondent is concerned that he is not being given sight of documents which would
defeat the application.” (2555 & 2E & R )

CPR Rule 3.4(2)%F %A B file 28 W6 s at B BoR .-
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“A court may strike out a statement of case if it appears to the court that: (a)
the statement of case discloses no reasonable grounds for bringing or defending the
claim; (b) the statement of case is an abuse of the court’s process or is otherwise
likely to obstruct the just disposal of the proceedings.”

SRR 2R 05 BB R 38 R AL X T VR VA T FE — FRUR AN Db TR B ) [A] 5 4 % N %o
SEAEAMERIFEYE . iR Fe sk B RS, B 5w nT DB B O S R R
R, MEAEREHPUEH— BT BT EEE, ERAMFEALREEF. iR
XA R E M, B S 0 [RIRE W DL SRK B 4 B 25 P A AT W) 2 4k
(summary judgment). ERBEAES RERSREH (LRGSR AN I 235w
(—) RIEHERF A AT DEEE F Ul s A R R (GRE5 2 5
—fE, BEGSEMREFFIERIEE); (&) BB G (speculative).

T35 /] AU & 65 s b i i 2 th 2 i FH m17A 27 (abuse of the court’s
process), KTXMFEA] WEE (BAMEIT. ANEERT) —BHEILEZ
8 Bt

4.1 W5 CPR THIRATHEBR XA

PRl A 2 #8 BE /B R AE B (fishing expedition) © 2 AN F & o0t F i 3% &
(pre-action disclosure) 3, [FIFFIERE, /£ CPR T HITE IR AR LA S,
XS B B AR R AE 1V 0 FURY 2= I8 BT ) H s ) b B 7 5

7t Arsenal Football Club Plc v. Elite Sports Distribution Ltd (2002) EWHC 3057
(ChyZefl, ZEAEW RIRE (GREZFEALBRE) FPRR B R0 FH BK G2 EE 2RI (0
fEE . JRE AT (license) —26igsz4 40/ w] (photographic agency) 5
AITHE T B3 IME N L FES M52, (HR 0 R 7 A F A P A% BR A1, Hrp Ao s A
Refl IR IVEIE S 0777 i o R o5 BBV A VF AT A S 404t M B VAT 5 A
R, AHL ) S AN R e M4 TRIE SRS X Le [y, o DL RRE R IWEE
RAZZ L “ PR, PR A IR T R AL A R A (R
ANFNTE W K B & 40 A m BUALE 2 M) 4B iR, B MU R RE B O
F B H B A A R 2 40 O WA e B RE o an SR R R
EFievaa nmidEx T 5EENEL. REEE, WE 85T 7
HIA PEAL S 18 AR A A 5 /8RR Cmisrepresentation) ZHK1E (deceit) .

Bl 5 7E DA IS 3R R 5 E VF AT b SR T AR B BR R T R s AT N
(anti-competitive), Ff LARG VAL E Jy e a4 58 3R15 18 i A2 . (RIS, 4 1)
VAR FHAE U R R IRE K, B R IR S R I SR e A JE TR, wE e e A
BIRZ AW BAZBU AL T BT LRI IR R, B a0 VF T (35 4 28 A RIS RO
AL T =07, =S TH S .

W5 H 7 RCA Corp v. Pollard (1982) 3 All ER 771 2:4i5 Lonrho Plc v.
Al-Fayed (No. 1) (1990) 2 QB 479 241, iXP RSC T (1) 56 #8212 B £ 2L
TEOL MRS 1R R IE K o (RVEBEA 2P I 30, DX RSS9 R
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I P R P e o IRAE R 2241« J Geoffrey Vos QC RVEHE 423 1 7£ CPR
XU, RS B

“There is a further reason why | am not inclined to strike out the Statement of
Claim at this stage ... It seems to me that the position under the CPR is somewhat
different from what it was under the previous rules of the supreme court. This is
because under the CPR, Pt 31.16 enables the court to order disclosure in a case like
the present to enable a potential claimant to ascertain whether he has a pleadable
claim or not.”

BB R A T Black v. Sumitomo Corp (2001) EWCA Civ 1819 _E 1§ 2 4¢3
[P, Rix RV E RSl B 2R 7 an SR 25 RO s D5 BRiE IR a6 IR,
BFE & N2 A8 G, VARl LR AER R EE . Frl &% EH] Arsenal
Football Club Plc v. Elite Sports Distribution Ltd 51 ik 15 4 7% & 2 i@ i H 4 1
EIRIS IR IR R G AL #2 , X T 35 e i — 23 B R 2/
EBERIE, G R RIRA AR RS B SR A . RISk, TR EE T AT A B SRR
i CEFERE S SR 7 EEM, NS SIELAGER A RED &, &
e\ A iR ) 2R 1 3R 9 A F 58 A 3 A AR IR DN, FEAR4E CPR Rule 31.12 2Lk
HmEEFEHR R, WREENEEE RS EAME R RITN

(wrongdoing), H&MA (mixed up) TRAL CERAUERH H IR, &%
B 85 = J5 P #54 (Norwich Pharmacal Order) 2, Rk 5 % 78 2L IE A HY
BT AN L.

4.2 —REBREETEINHITIRE

XA 5 LEPUEE T O T BG4 R 6 S I S FR HE AR Rz iz M« N7
(deny) HITEILEH KA. G BRI AT A9 15 AN 22 R 15 10 Fe s, TeikA&IA
Cadmit) 50 Bl R B A &N (not admit) BT 675N . (55 22w AR

BRI MRS, A5 Sl Ha s ()b 7 5 iR GX & 2w
—RitE R, ISERIR DA . AT A DL 55 B B AR AR T K 7K
), B A B OB I R A7 SO I B R AE A A S e & HGE,
M VARG e B A iR Hhust, Reeiz 2 SIATE RS MR E S EEL
—/~ “BsFHiaE” (holding defence). {H7E CPR T L&A R VFIXFEIRIE o

EHETLEFBNAAARNEG TN A, AA&NRAER “IRERIEIRIX —
M8 (1 require you to prove this [allegation/assertion]), TS5 IAZATE “ IS W
R B B AEE 3 IE B R G T 45 A2 B % (1 will bring evidence to court to contradict this
and prove it wrong).

2 RRE L 4 BN =T S A RN 4
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CPR A VF# 5 TE T akE 3R H 2 U 5 MBS UL AT A TN 5 AU 2E
xRS R IEE AR R A S H S CRRERANUESE ). £ CPR Rule 16.5(2)
FE :

“... (2) Where the defendant denies an allegation—
(a) he must state his reasons for doing so; and

(b) if he intends to put forward a different version of events from that given by the
claimant, he must state his own version.”

FERGE HA K TF ZF 22451 DIL v. Commissioner of Police of the Metropolis (2014)
EWHC 2184 (QB)4:f5, Bean KiZH iii:

“One of the most important recommendations made by Lord Woolf in his Access
to Justice report in 1996'% was that pleadings should not be technical documents, and
in particular that ‘the Defence will set out the defendant's detailed response to the

4

claim and make clear the real issues between the parties’.”

FrUAE CPR T, 4B\ Huie nl B M A 2 4 1 o B0 I iR 4, AR
i CPR Rule 16.5(5)[#lE , XM A2 AN 5 FIFE4% (a defendant who fails
to deal with an allegation shall be taken to admit that allegation). @48, X<
R SR, RO 2 5 b vk B e R A IO AR o SR o T 2R s
HRPORE BB PRE, n] F e H SRR —ANE S # e (summary
judgment) . {H IR 5 AN B TN —MEEAE R RE (R TF—2£6i5%)
R INHEI (] S5k 1, T2 A RIE R 2 a4 e iA, siadifix—14
T 5 15 ) IO FRE IF FR B — DM RTHEE A 4. WL Arsenal Football Club Plc
v. Elite Sports Distribution Ltd (2002) EWHC 3057 (Ch)5&4 .

Bk, Gn SR 45 O B 2 Ml 2 A0 A ST o] DB, T R RO
Al ] B A2 5 44 AP 5 DR Can sk SPAR, BB 25 7 5 mT e — K m KT A3 A EED
22BN, Bea o F A R A2k N 3 35 X R Fe s A BN BUsE . 7Rk
EE RIS, BlnE e R EIFEE R, RS WO g T R S E
R VR AE SC G R Ut B )4+ 55 (pleaded issues in dispute), 5t AT [A) 4 15 1F
TN AR R R e ey (R RIT RS &80 i idi/k CPR 1)
e, FRESRE S R U B AR BE H S AH S S SLTE s (particulars) o 11 4 2R 4%
B AR B2 AEE, TR SR RE B BRI 50 5 A AT BEX A R S (NP R TR S 4
BD PR . BURN RIS — AN R s g4

“In paragraphs 3, & 7 of the Defence, it is ‘denied’ that the claimant is or was
a bailee of the cargo of 200 metric tons of gold ...

By RS RN BRI ok 1 2 R AE 1999 SEAE X CPR.
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The Defence does not comply with the rules of court, CPR 16.5(2) states that
where a defendant denies an allegation ‘he must state his reason for doing so’.

Kindly comply with the rules of court and

(i) State, with that particularity that will enable the claimant to know the case he
will have to meet at trial, why the defendant denies the claimant was an agent.

(ii) CPR 16.5(2)(b) requires a defendant to ‘state its own version’of events if it is
to put forward a different version of events. If the defendant is denying the claimant's
claim then comply with the rules of court and state, with full particularity, the version
of events that the defendant will put forward in support of its assertion that the
claimant was not an agent of the defendant at the material time.

In paragraph 12 of the Defence, the defendant ‘denies’ the claim for losses or
damages contained in the claimant’s Schedule of Loss in the Statement of Claim

(1) The Defence does not comply with the rules of court again. Kindly

(i) State, with full particularity, why the claimant’s claim for losses or damages
in the Schedule is denied.

(ii) State whether, if the claimant establishes liability against the defendant, the
defendant admits the claim as pleaded in full.

(2) If the claim in the Schedule is not admitted in full, state with full particularity
why the defendant has felt it is able to ignore the provisions of the rules, in particular
PD 16.12.2 and file a counter schedule.

(For the avoidance of doubt the claimant will argue, at the trial of this action,
that the defendant’s failure to comply with the rules, to plead the defence fully and to
file a counter-schedule, means that the defendant requires relief from sanctions if it is
going to seek to challenge the claimant’s case on damages. On the defendant’s case as
pleaded, it is not open to the defendant to adduce any positive case at trial. Further
the defendant is not able to challenge the items in the Schedule.)”

4.3 fRi G H Y (summary judgment)

E—hBEgRE], IRZH M2 Mekai 5l (bare denial) &
s SR FR I AR AR RE R, BUR AN RE BT X M LA TR . an2RAE
IEHRURARE?, AR L8 BT 2D EF B — 25, mi g 4
IR, WRIEBEHEYINGY, JTEH B = R A EIF LA, WifE 80
FHRIENEFOTREESE b 10 FZ A XAZ MBS, tha™EHREE
BTN
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BT A, S EVEBEAR Tt A 1 1 By 4 TR B A2 A AT IX A 2 W AR SR R I
A, #EMEA AR LR T MESURHE R T R gz iz )0,
WUREHE Bz 5 HE 1A 15 3. 40 Halsbury 5 85 7£ Jones v. Stone (1894) AC 123 #iX %
B Je it : “it is inexpedient to allow a defendant to defend for the mere purpose of
delay.”

7 James i1 8 {E Jacobs v. Booth’s Distillery (1901) 85 LT 262 £ J e 4% 51 1,35 -
“[summary judgment] must never be used unless it is clear that there is no real
substantial question to be tried.”

RSC T % Ji 45 WA 335 11 & TR IR € & 7E Order 14, rule 1(1):

“Where in an action to which this rule applies a Statement of Claim has been
served on a defendant and that defendant has given notice of intention to defend the
action, the plaintiff may, on the ground that that defendant has no defence to a claim
included in the writ, or to a particular part of such a claim, or has no defence to such
a claim or part except as to the amount of any damages claimed, apply to the Court
for judgment against that defendant.”

CPR Hr &1t 7 5 IR I 58 /& 7 Part 24 /) Rule 24.1 #| Rule 24.6, .71 CPR
Rule 24.1 Ui B 1 fi] 5y AR LS A 0 I 57 B S _EX 2R I B — A 53U 5o (A
T T, TR 5% & 80URS 5 4 1% 5 [damages to be assessed]) 1F Hi 3k : “This Part
sets out a procedure by which the court may decide a claim or a particular issue
without a trial.”

1M CPR Rule 24.2 i B 1 1B 7T LI H 187 2 F sk 1175 1«

“The court may give summary judgment against a claimant or defendant on the
whole of a claim or on a particular issue if —

(a) it considers that —
(i) that claimant has no real prospect of succeeding on the claim or issue; or

(i) that defendant has no real prospect of successfully defending the claim or
issue; and

(b) there is no other compelling reason why the case or issue should be disposed
of atatrial.”

Wk UL R 7 7E CPR Rule 3.4(2)(a) 5/84(c) ™7 7T LAY 21851 3R 5t
IR 140, A CPR Part 24 A 1F Hi {6 & AR IR T« BT BAEAE CPR NIXH
TR iRt T B A e 14 FE =1 Cearly disposal of case) Ry, DL bk %
AL e — e AN SR TP R A A — ANEE R B L LA BT S
SRERRIULIE R A Bl A HER AR b sk, B R — e ai A i &
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MIpTA TR, AR — D HER TR B Puae 7, SR N %75 8 HE 1) 2 P gk

2R, RS G R 2 B AT e R O RS K (Statement of Claim)
BRI HE O ERPTEr s, BZATEMEIM Lk T 5,
BioREM S . SRR S R, XS KR FAEEARR, A &0 5 H
TR 2 B H e (default judgment) 7. 155 B I € SE 7€ CPR Part 24, 1%t
X} 5 B & 7E CPR Part 12,

R S5 e s T 2 Hl R 2 /T, RE/NOE R AW S AN R EE 2
MRS o X B AN RE B HERIRON , PR A R A DR 5 < R0k ™ A7 (00l 1543 R Bt
AR “EEFET BIR R AR AAAE AN PUEE, MO BUHE R 2 R () H O IR R v B
RV RFWEAESHE LM E B, RS WEZEE REMNAR, 2F1R2E
B AR AN G AR 18] 25 AR, AN K AT B8 BT 1 181 25 A B anE e R 4 S 4%,
WRARZ H5E (facts heavy). BRI MZER T (estoppel) S4B FH LU IA
EARBUK (facts sensitive) o N BV &R UENF & B9 10 SkuEdE, Wi —4>
AR FRA 2 3k, — e AR BEA A I T 55— T AN E R, TV
PR BE & B ESHRAS « BRI KA VR E R . trl RE 2 RS
f T 5 76 T BE B FE I S 4Rt — DR SR, WS R IEE, i rF S
IR 75 BEA AR N (ansr ey s AR ) #2405k, R R & AN & Rl i a]
R 4 1T i (5 42 ) 17 2 AR R iR, R 2 S 83U & 2K H AT A IR — AN AS G2 35 B
RSO IR B I3

HOR E IR P E A  JR B 1Ak B S AT e S PR TS B, {BAE CPR
ARG RS T LES S BT, it n] DL S kB HE 1 a5 Ak
CRyB AR AT ek B SCRIBRITE UL T ). (HEH GBS T KE 21500
NIERB LT RSC N L —#, VRt R 5.

I S BB A AT S S A Bk DA R 1] B R R A SN El T R A
BT AEIE BIX S HEY,  FrDL T RIS S JE U A m R B R L, L
£ Easyair Ltd v. Opal Telecom Ltd (2009) EWHC 339 (Ch)%: 4, Lewison K i :

“... the court must be careful before giving summary judgment on a claim. The
correct approach on applications by defendants is, in my judgment, as follows™:

i) The court must consider whether the claimant has a ‘realistic’ as opposed to a
‘fanciful’ prospect of success*®: Swain v Hillman [2001] 2 All ER 91;

WIS AR 4.4 B
15 RBEAEAT H TR 2 ) it BEAE R D, AR AR PO, YR B IR A IR X2 5 RS R R LA DT T
16 VA 2 8 SR 5 R R AT IR B2 T A A XA B AR R I BT 2
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ii) A ‘realistic’ claim is one that carries some degree of conviction. This means a
claim that is more than merely arguable!’: ED & F Man Liquid Products v Patel
[2003] EWCA Civ 472;

iti) In reaching its conclusion the court must not conduct a ‘mini-trial *®: Swain v
Hillman;

iv) This does not mean that the court must take at face value and without
analysis everything that a claimant says in his statements before the court. In some
cases it may be clear that there is no real substance in factual assertions made,
particularly if contradicted by contemporaneous documents'®: ED & F Man Liquid
Products v Patel;

v) However, in reaching its conclusion the court must take into account not only
the evidence actually placed before it on the application for summary judgment, but
also the evidence that can reasonably be expected to be available at trial?®: Royal
Brompton Hospital NHS Trust v Hammond (No 5) [2001] EWCA Civ 550;

vi) Although a case may turn out at trial not to be really complicated, it does not
follow that it should be decided without the fuller investigation into the facts at trial
than is possible or permissible on summary judgment. Thus the court should hesitate
about making a final decision without a trial, even where there is no obvious conflict
of fact at the time of the application, where reasonable grounds exist for believing that
a fuller investigation into the facts of the case would add to or alter the evidence
available to a trial judge and so affect the outcome of the case?': Doncaster
Pharmaceuticals Group Ltd v Bolton Pharmaceutical Co 100 Ltd [2007] FSR 63;

vii) On the other hand it is not uncommon for an application under Part 24 to
give rise to a short point of law or construction and, if the court is satisfied that it has
before it all the evidence necessary for the proper determination of the question and
that the parties have had an adequate opportunity to address it in argument, it should
grasp the nettle and decide it.?? The reason is quite simple: if the respondent's case is

YV HHIEBERHLS R ER A RA —EREN U, MARZARS.

18 JRIE S ] 2 R A IO E AN 2 — AN N IR RE B ] (mini-trial), AN REXT S5 4305 R 58 1 SCAHIE
P BRSSP E . ERTaAE R IB B, RBEBOA 4 A UESR M0 R &7 SCHFIESE -

19 (HIXAFRIERE R R IES A 35 £ RIS R 58 RAENIE S 1 IR AR T 704 o A IR
WG IHT AT LR R 5 (K SR P IO S B S8, EEER W R SR AR 2437 SCPHESR A TR
20 FEBRAEAE BB PE 2R NEZ 7 B AN IR XU IE R M B R AENEF SR A SRS, 8
AR ZE A (A R 75 7T DA A BRI AR SR A TR o BN 2 S8 2R (o iR R SO 2 1 ke -

20 BEA R R EARIFA R I A SRR s oi R, (HIXIFARRA R Z VR — P 54
T AR R T, TR T DA TRT 5 ) R i e AR B o R B SR T AT AE AR AT R 2, B R A P AL
AR AT A W] BE A BSOSO AR 2R, AN L% 4 5 3R 35 T LR AR o

2 IR IR By 1) B R A ) R AR 1 20— 2R B LR P U 2630, BN S sz,
EIRBEA SRS L2 XA 5 [ U ks O HXU Sy WL A i, i DATRT 5 ) ke
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bad in law, he will in truth have no real prospect of succeeding on his claim or
successfully defending the claim against him, as the case may be. Similarly, if the
applicant's case is bad in law, the sooner that is determined, the better.? If it is
possible to show by evidence that although material in the form of documents or oral
evidence that would put the documents in another light is not currently before the
court, such material is likely to exist and can be expected to be available at trial, it
would be wrong to give summary judgment because there would be a real, as opposed
to a fanciful, prospect of success.?* However, it is not enough simply to argue that the
case should be allowed to go to trial because something may turn up which would
have a bearing on the question of construction®: ICI Chemicals & Polymers Ltd v
TTE Training Ltd [2007] EWCA Civ 725.”

1t Attrill v. Dresdner Kleinwort Ltd, Fahmi Anar v. Dresdner Kleinwort Ltd
(2011) EWCA Civ 229 554, — & ] Simon ki B B85 1 4] 5 F1 bk i 5 4 JE ) (2
A _F 5 Lewison KB ££ Easyair Ltd v. Opal Telecom Ltd sefl prifbAAE, HEFA
IR e A5, B AR SRS IFpk EVRBETT ST

“The principles to be applied ... were summarised by the judge ..., in terms
which have not been criticised, as follows:

a. The Court must consider whether the Claimants have a ‘realistic’ as opposed
to a ‘fanciful’ prospect of success: Swain v Hillman [2001] 1 All ER 91.

b. A realistic claim is one that is more than merely arguable: ED&F Man Liquid
Products v Patel [2003] EWCA Civ 472...

c. In reaching its conclusion the court must not conduct a mini-trial: Swain v
Hillman .

d. This does not mean that a court must take at face value everything that a
claimant says in statements before the court. In some cases it may be clear that there
is no real substance in factual assertions made, particularly if contradicted by
contemporaneous documents: ED&F Man Liquid Products v Patel [2002] EWCA Civ
1550 ...

PRt PE .

2 JRBEIR TR, GRS I PUBHEE R B AMER, AR AA — D RIS . FIRE, Q2R
BRI E SR L AMER, oAb a4 f5 07 RO B m it g — 4.

24 R WIS 2 7R R TT R I 23 38 B 3OO 5 101 SKAIE UE W40 S S R ST (A X7 B & 49D
I (K175 5t/1E5E (factual matrix) & & 204 510 S8 LA IERE, iRBeat ARt g 2 )k, BN IR (81
W) A —ARIEMARLEERSER RIS . XTTHFREES FEEH K (SLRMEE: AN R
) — N,

5 B A SRS i T RE I AT BE Y BURTUE SR RO 5 L0 RORRE i LA LA 180 52 R AN A2 5 o XA B IE SR
HSEFUER) “RIRE” RN
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e. However, in reaching its conclusion the court must take into account not only
the evidence actually placed before it on the application for summary judgment, but
the evidence that can reasonably be expected to be available at trial: Royal Brompton
Hospital NHS Trust v Hammond (No 5) (2001) EWCA Civ 550.

f. Although a case may turn out at trial not to be really complicated, it does not
follow that it should be decided without the fuller investigation into the facts at trial
than is possible or permissible on a summary judgment hearing. Thus the court
should hesitate about making a final decision without a trial, even when there is no
obvious conflict of fact at the time of the application, where reasonable grounds exist
for believing that a fuller investigation into the facts of the case would add to or alter
the evidence available to a trial judge and so affect the outcome of the case?®:
Doncaster Pharmaceuticals Group Ltd v Bolton Pharmaceutical 100 Ltd (2007) FSR
3.”

4.3.1 ] 5y A SR SR 1R B 15 3R /R

TERYRE LT, TR A5 BEAR W R0TE R Th F s 8] 2 PR L & AN RAEAT 2 254K
XN T S ) — 4y (tactical approach) TiHE Fi A4k & B9, EAREAT i AE 9
—LL RN SR AR, (BAEAN B (B e KD T2 ER XA . —
ANEREE B F) 25802 BARBIIHL A K, (B2 IR ia S Uik b id 2 vl Re A & AE
fa Gy A . 73— RS B A2 a 8 5 1R AN, TR YR VA S 00T MR
TR RERIN, FTUSER S . LR E RS B 82N T3 T fegs
BEA A PUATE 5 SEE . A EUFRT (pre-action) Al #2718 11X 45 &
SRR, B AR, SRS E A S 2 EN P
M, @iy, 37T RIATE AR S R B S B2k, B
SRR LI G S 5 . RS IR RS BT . AE REERLY, RS IR
D HE T Z AR ML S AN S E R, HUR N TXAHM.

PR A 11923 e BV JRCEH Pk S5 1 HA 17 52 ) ke DA R g PR N BLAE I 0 75 22 DL
= (affidavit) BGEAIES (Witness Statement) $24tIFHE, (H/E& HE M E—4
B (Statement of Truth) . X & ZBE N E S 0% 2 W L KERIEAE, 1P
22 2 E NAF S IR TR Creferred to) BIFAR SO 1E M, X7
o A] DTS EOR B DAL A ], XM G EAR T Z 5.1 R 1fib. WREEHEIEH T
8 BIENIE 5 I A ATH S RSV, S e T BUa 5 A v B i il s
R EE N — S E R BB, X —k, 275 FE0IEUE S 1 A2 F b
5 R AT DAk — 25 B R B FE 3 S S0, bR 5 3B TS A Pt
FEEL B -5 F A 58 55 .

% XS FEARTEN G 4.3.4 RSN ANEE B R EDFHES 51 The “Heruvim” (unreported, 1989, Hong
Kong High Court) %51 .
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DRI, RS 25 SR B 2 )k ) HRARS AN R, 05 SR AT AE & S BIE NIE 5
5 W R ER R 5 IR I SCPRIESR B R S AR N R MRIA T IR AR 2
il Blhn, R ReORAERE SN AR P BERS F1 DR AT LS B IR
FEARE SR BT AE ARV SR 45 R R I LA 35 5k B BUESSK B HRF 2 00 #& - (speciific
disclosure); Bl n] BLGRE 1 15 & /iR R AE SR S R s A K Sy, 50
S HAA, EreAR AT Ca AR R E EEGE NE S, EARITIR; ik
e ZJE RVRR R 2 #EAT A SEINUR] 5 BRI, 9] 4 vl fE -t VA $2 AT o Ji 1
GNP E i A

4.3.2 A& Hife] 5 A Ry E DL

CPR Part 3 £FXJiERt A EHMNF, OFEF R4 HE 2 (Case
Management Conference B¢ & #k CMC) 2. H. Rule 3.4(2)(b) SR Vi Bi £ A &
T P 2 Y X — AR B ELBTAE (no reasonable grounds for bringing or defending
the claim) B FCES R Gk HUAT . 110 7E £ 1] &) P e (1) Part 24 R 1 Rule 24.2(a) it
VREBEAE YRS — 7 0 A R4 U 4 i A — N HAE PRI (no real prospect of
succeeding) I H 87 5 ) e o B SR XX AN $E A e 8 1Ak 2 4+ Cearly disposal)
AN [F R B SLIR S &R BT AN, (HE 4 2661 (4n Balamoody v. UKCC [2001]
EWCA Civ 2097 2efl) Ui AT 28 IF A 440, R BN EFRiE

(Statements of Case) 1 b i A H4  SCHFUE YR B RIX — N R I6 B ol
AMER, ARZ RV T 2557 RAGM

Woolf &7 Swain v. Hillman (2001) 1 All ER 91 24 5€ X “¥%H EIEHL.£
WEVR” e RIS AN BE 2 L) 2= 48 (fanciful prospect of success), it:

“The words ‘no real prospect of succeeding’ do not need any amplification, they
speak for themselves. The word ‘real’ distinguishes fanciful prospects of success ...
they direct the court to the need to see whether there is a ‘realistic’ as opposed to a

‘fanciful’ prospect of success.”

XHAR 2 S BIER AN, 5140 Ward K32 B 7E Balamoody v. UKCC 4¢3 :

“The terminology in the CPR is different. CPR r 3.4(1)(a) allows the court to
strike out a statement of case if it appears that the statement of case discloses ‘no
reasonable grounds for bringing ... the claim’. Part 24.2(a)(i) gives the court a new
power to enter summary judgment against a claimant if it considers that ‘that
claimant has no real prospect of succeeding on the claim or issue’. Under CPR r
52.3(6)(a) permission to appeal will only be given where the court considers that the
appeal would ‘have a real prospect of success’. There is probably very little
difference between those three expressions. ‘Real’ means that the prospects of
success must be realistic rather than fanciful. If the grounds are fanciful, they are
not likely to be reasonable.” CHi 27 /& 26 # 58D

A EVREE K 4 5 5k The Royal Brompton NHS Trust v. Hammond &
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Ors (No.5) (2001) EWCA Civ 550 s&1], 2 [FFE A,

7E 5% 5 ff) Three Rivers DC v. Bank of England (No.3) (2001) UKHL 16 %4,
Hobhouse il &% 1t 1] & Fl A2 F R ML BT Re e R 2, TR E ISR
HIESZ MEJFHLZ: “The criterion that the judge has to apply under Part 24 is not
one of probability; it is the absence of reality.”

Hope i 8% ££ [Al—SE Bl B A AR s s AR R (Bipine) el s mPh
S, G R E 25 HAR SRS A 7 J& - 115 51 21 Copen and shut case)
U 5 DR g A2 75 AT H ] B ) o 24 IR SR 2 75 T B0 B8R I oy B o U7 ) 4
B PRALI SCARIESE o dRBEE /NG RS S R EIE R AA R, s 2R EL
FAF AT R A% U 5 T 5 IR ) B 102 SR AC B AR L8 5 4 AME AT 2 5 BRI 28
o WAAEE NN EE L2 BB E SRR 2 /NI T R B (mini-trial)
ARe o E AR T Rk, AR RN (SPia) FRARBCA BRIz,
AN H ) 5 H . Hope 5l 85 i -

“In other cases it may be possible to say with confidence before trial that the
factual basis for the claim is fanciful because it is entirely without substance. It may
be clear beyond question that the statement of facts is contradicted by all the
documents or other material on which it is based. The simpler the case the easier it is
likely to be to take that view and resort to what is properly called summary judgment.
But more complex cases are unlikely to be capable of being resolved in that way
without conducting a mini-trial on the documents, without discovery and without
oral evidence. As Lord Woolf said in Swain v. Hillman ..., that is not the object of the
rule. It is designed to deal with cases that are not fit for trial at all.” (& 772 2E

&SR
F:%7E Downtex v. Flatley (2003) EWCA Civ 1282 544, Potter Ky E it :

“Summary procedure should not involve the conduct of a mini-trial in a case
where the defence advanced is fact sensitive’ and there is no reason to think that
further facts may emerge or require investigation at trial before a fair and/or final
conclusion can be reached. However, where there is sufficient material before the
court on the pleadings or in evidence advanced and the case is not fact sensitive in the
sense that the essentials have all been deployed and there is no reason to think that
the defendant will be in a position to advance his case to any significant extent at trial,
then that the court should not shy away from careful consideration and analysis of the
facts relied on in order to decide whether the line of defence advanced is indeed no
more than fanciful.”

7635 1 Standard Bank Plc v. Via Mat International Ltd (2013) EWCA Civ 490
Jehl, FAEIEIE AR, Rt EUREER) Moore-Bick Kk X ] 5 FI W4y 1 i 4
A6, B35 CPR Part 24 11 & H) g W& 1k B LA 5 i) T Bt — Le 4 A8 EK
TR AR EBGRA T SRR R . Moore-Bick KL i:
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“It is as well to remind oneself at this stage that the court is concerned with an
application for summary judgment. It follows that in order for the defendants to
succeed it is necessary for them to satisfy the court that the Bank’s (/777) claim has
no real prospect of success. That inevitably involves a degree of judgment, but it is
important to recognise that the purpose of Pt 24 is to enable the court to dispose
summarily of cases that are fanciful, hopeless or bound to fail, not to conduct an
abbreviated form of trial on the basis of incomplete evidence.?” When the relationship
between the parties involved in or connected to the dispute is contained or reflected in
a series of documents, the court may be able to see without further evidence that the
claim or defence has no substance.?® However, documents do not always speak
clearly for themselves and it is not at all uncommon to find that it is not possible to
appreciate their true significance without a clear understanding of the context in
which they were created.?®”

FETARTIIA R AT, ARAEFIZSERE A 1 2 A R 5 Pl k. a0 JR i R
AR SCAT BN IFEM D252 1 8%, B AN XK, Kite — 26155 (debt),
OB TR R N R B AR A G RAE 9 K77 BB A PTRE R At AT SR R
T, oy KT IR B R, IXAETRMAE B se et AME, DMK Z I A R &4,
IRGE R AT A ] S A o T R SETT (TR RS B B BT ANKIAR AT REI R AL
LAHIRAH Cset off) RONAYSLHr, IFH 2 K75t 7 & SEds o 17— &
AR SR AT, ARG & LA 5 A o T o (B IR ST IPTRE 2 70 3K
Ji U5 SKIT IS B BEAKIAR P LA E SO B4, (BB AR (T b g Bl s v
f& Cparticulars), XA & PLRREHUE JR & Rl 5y HI P B . B EAR R 22 4.3.6
Beax el — 2% WL A W S AR 1 O

4.3.3 FIEFAE

TE—/ME 2 I B HE VR Z8IE ST B A 2 7 FE Ak b i i
N2, A ESRAS — AN REURIG e I HLAS Fe 49t 15 70 T B2 o BRI P e, B 7 2
TEH A TR IEER 246, H4E CPR Rule 24.2(a) (i) 30 E 0 B4 B 4 2 R it

CIn AR O JE A — AN E1E KR ML £ (real prospect of successfully defending
the claim or issue). #% [F5TAT 78 Ha R ANl fIPt a2 A Uil 2 R4t )
HFHE . Henderson KB 7E Apvodedo NV v. Collins (2008) EWHC 755 (Ch)5& 4
Hift

2B AR E AR R, (R ZUX 3K BN RARYE A 7e BEAUESR BEAT — N R4 T PR L, T A
Wr A R S R LA/, WA HIERIINL 2.

28 I RTT N ASAE 5 R A S BCEAE SIS . A BUAE I B il i B4 SE S 58 By s 22 K
A, BEAIE G FRTT WORASZ It thAR D> 2 id s s, OB SCHRAERGE D, R TR e 2 AT A
B RS B SR LS.

2 R, AU SEAERE T EAEME RARSE A REAR e M E R, KRR T ZIT R A E A
e LATR] 5 P R AL B A

30 WAFE 43.6.3 B
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“It is well established that in order to defeat an application for summary
judgment it is enough for the defendant to show a prospect of success which is real in
the sense of not being false, fanciful or imaginary. However the burden on the
defendant is at most an evidential one. The overall burden of proof rests on the
claimant to establish, if itcan ...”

7t CPR Rule 13.3(1) " [FEFA “—NEIEMMEVRILZ” (real prospect of
successfully defending the claim) &R, (HEFXT RIS OLRAELB D&M 17—
R A e (default judgment) Ji, PRIBRJE 10 MCF 140 Pefii 55 A (judgment debtor)
)V BE HE U 2 A e, Ak A WL R PRk 1X —RkEkRE 22 EER FiE AR
A AR R T 20 R4 B 2 AR BEAE B A PUAR IS O R A H XA SRS A
o T3 A NABZA Z50E ST UE B W SR A A WL 0 XA EAAE B PU R S 2 A
FOIERI YRS o X MIEOLE R E A S R A, IR R A E R 1)
A R ZATAIMBNER S E 8 e AN, AR5 7E R Puat, maEd 2
— R L UOAAINEE 2, XA it £ (HIX—K, E—E B X
LA 5 2 BN A H e BT MR PR TEIR /D 3 F EUAS — AN A8 R 1)
BRI I, SR E R A R AT o T E A AR R T AT O g, A5 Gn g Ak
E A RIRSE T — KBS FIEH G, A Ew e i /2 TH, M
AN SRR ZAT AR o A 7K -F BRI 2 b it B o B 2 ) A% gl [ VB
PR S R I I Tl 2 o, iRy, A RebAT T — W skemibisr. £85I
ANDRXFREAE, A3 B 2w W R — B AR AR IR 5K A AR et 1
HARASZIE T —F, AIAAME A 7 RO IR SR . 7ESREE FIR R, RA
LA R 9 AL ERAS 1 )@, AN — 5 Be A FROUS U i A, BRORTERR A 2 B 4
X PR .

FIT LA, BARSLIRIHE T2 — R 7, 76 ED & F Man Liquid Products v. Patel
(2003) EWCA Civ 472 JeBl 2 3 1 24 5T R ANH o 76 HE — M) 5 ) e,
JR 25 B ZIE BT . (HLE HE R BRI e, B A 28IE 5T, i X et — A
DUEMZSETE, FRNCEUI AR A S EFXFIRIE. Potter Ki%LHE Ui

“In my view, the only significant difference between the provisions of CPR 24.2
and 13.3(1), is that under the former the overall burden of proof rests upon the
claimant to establish that there are grounds for his belief that the respondent has no
real prospect of success whereas, under the latter, the burden rests upon the defendant
to satisfy the court that there is good reason why a judgment regularly obtained
should be set aside. That being so, although generally the burden of proof is in
practice of only marginal importance in relation to the assessment of evidence, it
seems almost inevitable that, in particular cases, a defendant applying under CPR
13.3(1) may encounter a court less receptive to applying the test in his favour than if
he were a defendant advancing a timely ground of resistance to summary judgment
under CPR 24.2.”

Potter KyZE B 1EiZSeBE IR 1A B IEMFHL & ERANEE H g —A o] 45/
BRFMPUHE, T2 A — EFEE Uk /7 Ccarry some degree of conviction) .
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7f Korea National Insurance v. Allianz Global Corporate (2007) EWCA Civ
1066 e, b v et ) i ) 2 A I SE Crealistic ) 1 AN 2 448 575 48 (fanciful)
IRl . HRIARRIUFEA RS (substantial) BRIl S +0F
JIRRESE, R ELEA B IENLS R R BARR RAA KRR A
DWARBEIERZ, A BERTh W ] 2 H P

JiR 15 AR AT Hh 157 2 0 e () FR A I = TR B AR 5~ 5 1\ AT BE % Con a balance of
probability ) fti (1) 2 I 5 F5 45 56 AT e A2 FLAH, BRTE 1R J) I e i FRAE A & R A H ),
bt R B R SR M A B IR RSP C 2% : WL Day v. Royal
Automobile Club Motoring Services Ltd (1999) 1 WLR 2150 4&41.

Males Ky ‘B 7F Sargespace Ltd v. Natasha Anastasia Eustace (2013) EWHC
2944 Sl S g5 T By ) pe b SR A B AR ST AT A2 Ul B S P EE R R ISR B
IEW L. & TH a2 B IEETILSPoE, cafm ADkblntd, KE
FRARBEAS, BWARLME/E, (HWATFEEIAR] 50%M L%

“Summary judgment — the test

In order to obtain summary judgment on one or both of its claims the claimant
must show that the defendant has no real prospect of successfully defending the claim,
and that there is no other compelling reason why the case should go to trial. Although
there have been cases in which this test has been analysed in greater detail, it is
sufficient for present purposes to say, as was common ground, that a real prospect of
a successful defence is one that is better than merely arguable, and is not fanciful or
imaginary, but that the prospect of success need not be as high as 50%. While
summary judgment offers a valuable opportunity to prevent inappropriate cases from
causing trouble, expense and delay to a claimant and unnecessarily taking up the
court's resources for a trial, it must not be used to prevent genuine disputes from
being properly investigated and determined.”

4.3.4 3 fa1 5 Ak R HIPUAE

B 35 L SR TR 5 4 R R 2 P PO A S SR s i, e R
T, Attt f B B AR AT DL E— e A DD TR I B A Al — e UE A 2 Bt [
AR S B HUREA — AN HAEREYRALZ: (a real prospect of success) . i 2 H 4k
FH I [ BEAS A2 — AN SR B i 57 B, 6 (R BE A%, JUAS NI R T E — B K .
EFFFER A — AN FFRE S EE (mini-trial), 358 AR 825 41805 HR A2 K
SCHFUEHEAE HATAT TR

3 BERHLSIR S 40 IR T R 2 5 45 7 B AT 6 5 VR 45 4 (Freezing Order) B FZ$IE 54T,
R B H TR R R IFeYE 24 (good arguable case): WARE =& 1.7.1.3 B.
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W5 N S UUIRIEREE RIS K —Be s S (factual issues) A&
WITETT RE H B, A FAEMEYRALS, T AR HiAE 1 2 IR I B o ] a1
W RRUT7 0 Fe— R e e (gl 2 5 S B — B OCREE R A ARITE,
T R AR W O SKAIEHE 914552 ) % ) (cross-examination) J& 7 AR %€ : Apvodedo
NV v. Collins (2008) EWHC 775 (Ch) %4l

{7 Z ARt A AR XU 1B AR AH L35 SCFRORE P T, B AT R4 75 48 tH R
T 75 B A A SR A REH R A RS A, e N pdE ] S Ak
HAR (3 B H o 0 SRAT T3 T R ST S 491 88 2 e i o R 3B — 2RIK H Blidie o
HIR B, AR SO NS B il NIIE = A P 22245105

FrUL, 4 i B R B SRS OO R, oA 4, A B IR BGE
(R BBl TR Z I I SER, AR (legal issue), H1E 2956 S HIfiF
o BRABAETT I FOE B R S/EE KR SRAER, 6NSF GRIER
BEXS — AT B B A BV T 8, DRE (R H ] 2 #)Wk . 1E4n Henderson K2
B /£ Apvodedo NV v. Collins Z&1 f ik :

“...The court should not hesitate to give summary judgment in a plain case, and
if the case turns on a pure point of law, it may determine that point.”

BAR, WG HIR I RE —A A UEN R 2 B, 3 Bt S R0 S A E 4
RS R, VAR R e E #AEE (affidavit evidence) B{IIE AIE S EHE,
FEhn b2 X7 45 APk 5 A 202 21 ) SCHAE A o Bt DA— B Hl
S R ¥ R AE e R S 1 HE 6T B JA Rl A o VR 15 7E B Jim T JRE B PR 4 T P B I i
T, BARAZN BRI SER S M E R, BT E AR SR
X — N PUE ERE— S S 2 /\JL. fE£ ED & F Man Liquid Products v. Patel
(2003) EWCA Civ 472 Sefil, — ' BIRET A e il & PR A s, X
B EVREER) Potter RVEE HEVFULAXT LR F VA TEw, &AM, ¥

“It does seem to me unfortunate that the judge felt constrained to make the
observation he did as to the likelihood that the defence was dishonest... The
observation was unnecessary and collateral to the judge’s decision...”

BRIz A5, Bt tmT SR B A Ok B SR A A GIE, A i — 2 HILER
5 H AR 2 A BRSO RA —FERIEE AT #E: WL Easyair Ltd v. Opal
Telecom Ltd (2009) EWHC 339 (Ch); AC Ward & Son v. Catlin (Five) Ltd (2009)
EWCA Civ 1098 Z&5uf1. i, #d IEAE LR B 26 =7 ##% 4 (Norwich
Pharmacal Order), X B fEIX[F]— AT & )A8) T IRia S Y 4 24 (chain
contracts) N —07 9 NESRAME, TTHB 2 HIREH 28 H B IESE

EEARCE DRI YLK The “Heruvim” (unreported, Hong Kong High
Court, 1989)%5:/1. 1ZSeflis KAL) T i 9% (demurrage) 4+, FHLHH—
FACTUMPEIE . A &G (FPEEE) R 7 I8 E 1950 /1975 FH
(Arbitration Act), Ut BH U1 FIERE AT A S5 A 7R EAP UL Cor that
there is not in fact any dispute between the parties with regard to the matter agreed to
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be referred), FAILATEZAE 1L (stay) VEREFE ik H B FERLA X7 R Z T I E;
R, FFH &5 FAEH—ANE S A X P s A A, W The "Fuohsan
Maru" (1978) 1 Lloyd's Rep 24; The "Cleon" (1983) 1 Lloyd's Rep 586 2 55| #i 1
EEMW (A ——M 1996 5 E i 3k B E brig 45 R 3) (2006 42) — 5
ey 2211 BEENE. XA BE 1996 4F (Arbitration Act) 2 5 4 T
A, RE BEHIZPBNE. R The "Heruvim"4e ], &3 40 1% 5 2 d e i,

BN Ad AT Z A M 42 ALK S BA 545 (disponent owner) B3 85 F45 1 AR AT
TR AZ ). FTLL, BB RAE T HIHEEWAERE . JERMAREERE
P EHE R — 2R A AN RS, B A R B BT A A HR AR A R

TEREE R AL BRIV EBE AR T, AT A g e g U5
PR 2 i R [y B 3 XU R i, IXZERTIHRR IR R ATE R L IR, B MNE
P WIRA AT SE R BURE, AT ARG —ME 2 FIk . BARTEEH R P IE
g, W T R G M AL S5E X PR CL4 A L E KRR
KNS S, (HIEAE S AR BIN . 27 ) Fisykbefa sk it
HHEARAES USRI, MxFHLMUK (fact sensitive). KK AR EIE
JEATFLLIIAIK, BT DA EI TR VR ML I S SA T A G IR, 9] Wi 7e S s 21 i
KA T AFE, RS RA LA B 52 mm E T E 5% 1K EE
P R RE SR AR I Ath 78 SN B T NS, T 16 A 2 5 LA R 2 52 i i
RIS . B A BYARR S A E ) — s ], kAR NSRS 3 J5 A 4T
5o W SZR A N SEBR H S SOF SR AEE R IIESE , KK GRFLN. AR E1ERN
TR PO WIS SR, KA PL AR IR AN R ST
{EH AT IR A IR IR B W e« B IBTERE S AR H T 11 5 A vk, % P Higk
PERE I SATZEE PG 25 o« ANt BITRE G SRAS AR NG 2R v 5 1 S0 s s 4 9l 32
TP T, R T SRR BRI T E A, B2 TADE. TiE
NI B, BEZEF R P IR S A SR i SR A i k. TEEEE R,
X 5 PP AR RN IER AN A1

4.35 Bt (SRREGMPEEE) THIXTE] 534w R 1 O bR X

Mummery Ky%kE £ Doncaster Pharmaceuticals Group Ltd v. The Bolton
Pharmaceutical Co 100 Ltd (2006) EWCA Civ 661 5551 H 5t & 75 4 H ] 2 I AE K
T P Bl SR ) T S I, S R T AR R T RE BRI R EAE B R
Wt R LRI I 2 R A1, XHRZERIEER (discretion).

HUEHEE R, HIRIEERIFAE S . M, St REqF i BT
EBCR 2 RS, £ 7 SRV 12 AR R 8 & B R R i
AE o Bl an—J7 $2A2 BIUESE AR 2 gOnt 7 ARG AR I i s A2k e 25 05 U, Ve th st
S RE IR EUEYE A AT EREE S 9m 85 . BN EAVBAE ] 2 FI O B, TR B e B
Jer S5 4 LA T B B i A B B s R A )5 R A Ja 1R H A ko T AE R
Gy PGS 5 2B DG A R S5 A T B SO IR, 1y HL /O S R
SREFEAVNLS BN — M E 5 (open and shut) 5 38 H - IR G . B3,
JE& A TR E SR RIEHE R0, AN E IR S H A2 . 1R
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P W o REAC RO RAF IR G, AREREE 7 LU 5 H) e ab Bl . il n
Y5 AEA MBI 2SRRI LS U F R RIAE

Mummery K% H 3 2t 7 50 ) By Pk ) HRE S L P e 4T 1 Ll i B B2
— R I R E R BRI KT RS, ANANIEEE
MR E R B AR ] 2 Pk, AT R IRE AR HZ T & SHUK. H
Mummery KiEENAXANEE, [KOYR SR T 5 R kA e i A AN e Sk
JRIE R, —ALaF i SA LR “ a7 RE WA DR, IE 52, 256
G KRR, — B RIR B AR T 6 5 A o, (BAE EURBERIER .
EEMUEHRIAERL “IEm” IBE, Frll Mummery KK E A KM .

& Ja ., Mummery KR UGB fa Sy A g ) &5 R 8 R B BCHE DL R
Cunpredictable), K& E M (uncertainty), X & iEAN Ik AT (8 EAUE
RERA TSGR,

Mummery KA B AR AT 5 R Q1R -

“Summary judgment procedures, which are designed for the swift disposal of
straight forward cases without trial, are only available where the applicant
demonstrates that the defence (or the claim, as the case may be) has no ‘real’ prospect
of success and if there is no other compelling reason why the case or issue should be
disposed of at a trial: CPR Pt 24.2. Thus, without the assistance of pre-trial
procedures, such as disclosure of documents, and without the benefit of trial
procedures, such as cross examination, the court's function is to decide whether the
defendant's prospect of successfully establishing the facts relied on by him is ‘real’,
that is more than ‘fanciful’or ‘merely arguable.’ ...

Although the test can be stated simply, its application in practice can be difficult.
In my experience there can be more difficulties in applying the ‘no real prospect of
success’ test on an application for summary judgment ... than in trying the case in
its entirety ... The decision-maker at trial will usually have a better grasp of the
case as a whole, because of the added benefits of hearing the evidence tested, of
receiving more developed submissions and of having more time in which to digest
and reflect on the materials.

The outcome of a summary judgment application is more unpredictable than a
trial. The result of the application can be influenced more than that of the trial by the
degree of professional skill with which it is presented to the court and by the
instinctive reaction of the tribunal to the pressured circumstances in which such
applications are often made.

I doubt, however, whether the decision to have or not to have a trial of the
action is much affected by the fact that it is heard by a specialist judge. | see no
objection, for example, to the use of judges or deputy judges, who are not intellectual
property specialists, to hear and decide applications for summary judgment in this
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field. I mention this topic and wish to say a little more about it for two reasons. First,
as a result of hearing some recent appeals against the grant of summary judgments in
a variety of areas of law, | have some general concerns about the use of the summary
judgment procedure. Secondly, I am aware of views recently aired in the profession
questioning the ‘efficiency’ of using non-specialist judges for summary judgment
applications in intellectual property cases.

In my opinion, the decision whether or not an action should go to trial is more
a matter of general procedural law than of knowledge and experience of a
specialised area of substantive law. All judges, specialist and non-specialist, are
experienced in procedure and practice. Procedural justice is the judicial
specialisation par excellence. It may take a little longer for the application to be
opened to a non-specialist judge, but that may be no bad thing. | am confident that all
judges to whom such applications are likely to be made will have the necessary
procedural expertise to sort out those cases that can properly be disposed of without a
trial. ...

Everyone would agree that the summary disposal of rubbishy defences is in the
interests of justice. The court has to be alert to the defendant, who seeks to avoid
summary judgment by making a case look more complicated or difficult than it
really is.

The court also has to guard against the cocky claimant, who, having decided to
go for summary judgment, confidently presents the factual and legal issues as
simpler and easier than they really are and urges the court to be ‘efficient’, i.e.
produce a rapid result in the claimant's favour.

Take this case. Although it was described by the claimant's counsel as an open
and shut case in which a ‘smoke screen’ defence was being raised, it was rightly
accepted in the court below that the evidence ‘looks quite lengthy.’ It certainly is
lengthy for a Pt 24 application. The papers look to me more like a set of trial
bundles rather than interlocutory application bundles. ...

The claimant’s counsel supported the application for summary judgment by a
22-page skeleton argument, accusing the defendants of ‘diversionary tactics designed
to try to avoid summary judgment,’... But already the seeds of doubt have been sown
about how open and shut the case really is and whether the court should set out
along summary judgment road at all.

..., the case may turn out at trial not to be really ‘complicated’, but it does not
follow it should be decided without a fuller investigation into the facts at trial than
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is possible or permissible on summary judgment.

It is well settled by the authorities that the court should exercise caution in
granting summary judgment in certain kinds of case. The classic instance is where
there are conflicts of fact on relevant issues, which have to be resolved before a
judgment can be given .... A mini-trial on the facts conducted under CPR Pt 24
without having gone through normal pre-trial procedures must be avoided, as it runs
a real risk of producing summary injustice.

In my judgment, the court should also hesitate about making a final decision
without a trial where, even though there is no obvious conflict of fact at the time of the
application, reasonable grounds exist for believing that a fuller investigation into
the facts of the case would add to or alter the evidence available to a trial judge and
so affect the outcome of the case.” (Il 24 & 2E & 50T

4.3.6 14 5 HRHE WBFHE

fai % FEk (summary judgement) 7EIR 2B RMH S KA, EH 2L
AN T8T BG4

4.3.6.1 BHRRIAT

RUE ARG ML EE ERER ISR gEEEE — N KARES

(permanent injunction) 5—A~E /R AW (declaration of infringement), ZR# %

2 (delivery up) BT A RICRI bR IR A, 5% 28 1KLL AR A0 RS A (1) 7 ot P £ o7 e 4
S, TSR,

H TV A ORI R bR, 4R AN BE DARHZ JL R A5 B9AT A FHAFIEAE NP,
Fr A P A — RS TR A I T, Bl A B PIEEIX —ANR 5 RO )
B IEHLZ: (no real prospect of successful defending the claim). X—k, EBegrxt
AL bR 22— Mot 23 LA 55 F9 (summary judgment) f7% 21 H Bt

G HMRICE IR GBI AE R — R4, X —K, MERINEHSA
—Ft. £ LB E L4311 Doncaster Pharmaceuticals Group Ltd v. The Bolton
Pharmaceutical Co 100 Ltd (2006) EWCA Civ 661 5uf5], 153 & F ki I7 N &
% Chypertension) ff] KALTEN 2§ H. 7EiZ5661, JR&E A 1RIE T A7
bro %25 IRARIE b REA NEE L WESE 2] AstraZeneca (fRifR AZ). %1

2 T RIS R ILE BB R AR G B, B DO 2 A 2 IR A (account for profit), X iR
B (BRI ESHEY — RS %2 7 BEEER.
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AZ TERRIN Y S5 AR 4, 1 o T BR SR s 53 [ 2 B) 25V s i PRI, A 2 T0%7E ¢
E45 81K KALTEN 25 A2 WNIEEF #E 0. X E Y X 5842 BT AT 5

(parallel trading), 5 J& 1) i 50T BE A2 A5 7= A B B AE ] 7] 1 45 #) Bl e G %%
&, (HEE AZ ZZ5 MR As, iR KALTEN Z54L, #sE5HAE (assign)
o5 T R R E AN E A T, R AR EEF R RS T 4 — K 4 N Teofarma
PAaa], W e E e m bR ik 74— XK 48 Bolton ISEEA R, HatAs%Hl
s o (H T LIEE B 2 AT 70% &8 i 4% 25 Doncaster MG HE 3 HE .
Xk 52 Bolton [R5 5 nl o b 52 BI52 0, B 5 Teofarma ¥ A L4
G Bk &R, A [FE Doncaster 75 9 [E fi H KALTEN IRIAR, BT L& B R
EA RS2 2] TARIB. SRS —H LB IIIRTS 1 16 & Al e, 125 m o 25 1
AR A DR AR RS . (B EUR,  EURREMERY 500 T — .

XEW R T — AR AR R EE (doctrine of exhaustion of rights),
T B A A2 W SR B AR AT A N 51808 VF o] N CAE VR 7 S B B ik 1 R AR
P i AT 2w BRI ARBU A S, e IR A AN AE T3 b BT R 5%
FE B E A . (XN R R 2 R IR A R R, IRKFERE B %
] [F R IX R E 5 X012 0 W e« WRER A T ff ok WRCEE Y [ Y 529 E FR TR
21 JE ) 5 P A AL 38 PR 2 TR 8, ad it Ny 5 A0 a7 1 Wk B S R Y T R
FRBCR R B . IUnfE IHT Internationale Heiztechnik GmbH v. Ideal-Standard
GmbH (1995) FSR 59 Jcfl, 118 T Bids sl & FIEE ik g TR R AR Z )5,
WA BN Z BMAFK RSB, HTXS5PEAFRAAK, EHETLERAE
EHREZAENA, R puiys & A AsACH R B AR A dust. £ — & kR,
Martin Howe QC KiEE WA EEIX— ML, 2B RIhbiatrdls,
Fir DA T 16 2 Al ik o AHIXAE B URBEREHERY, Horh FE R R BRI NS
AR R AT R R P R B, BT AN ROZAE 181 2 Fl e il iz 4 9F
e — N EARRTC R T B 2244 (open and shut case), & AN I B 3% A% T ik 1 e b 3
B, Mummery K& E i

“... this case is not a suitable case for summary judgment. There needs to be
more investigation into the circumstances of the assignments of the trade mark by AZ
and, in particular, into the facts about the economic links (if any) between AZ and
Bolton and the possibility of control and the application of the principles of
exhaustion of rights ...”

75 EYFEER) Longmore K3 E it

“... I do not regard it as beyond argument that successive assignment ... Were
not a ‘disguised restriction on trade between Member States’ within the concluding
words of Art.30 of the EC Treaty. It would ... be a little surprising if an assignor can,
by assignment, convey more rights than he himself has. If the owner of a trade mark
could assign his mark successfully to different entities in each EU country, freedom of
movement of goods could be said to be more of an inspiration than a reality. The
relevant law is still in the process of formulation ... summary disposition is not
appropriate in what is a developing area of law.” (Il B #8702 24 5D
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4.3.6.2 BIT5 &/

] 2 PR BV BGEAE AL BRARAT 5 e AT W il R e Rk & . 4878, BT
MO AE P E R AR BLA B HEERL, A R TR 2 0 Dk 1A
120 BT RA— BRI A AR, X5 ot b 5 2 CRy Sl & 5 R DL 520D
FEARA—FE o (H R T FRAE A B K A 55 K, PAT B ZGERE I F R (2
TR ZFIg ETTH R, T LK — AT AL T a6 b e A2 i

BATHHMNAZ), s WERAT 5220 (loan agreement), 7E UL E B
ARG R SRR IOR 2. — BRASER, mTF s ogs
AT, BT ADE 3R N TE 4130, J& T WA A JG 12 19 1] 5. %244 Copen and shut case ),
SEAIE G DA & Fl R Ab B st o B, DRI 2 — R AR T A SN2
FIRGE 23 4% (Events of Default) (2530, HABR 7RISR A HER A3
S BRIy AR 55, AFEVE 2 HADE IR ZE R FEAF (Ui A X S 3 R a4
BRI E M M E AT A . SR B ATE B — Bk A T 4 $4F,
PRIEZ R L 5 ARAT W AT DA — 3% 5 4 28 b Bk Vil 5 $2 AU 1Rl 45 2%
ME R, Bl a] 38 A B ak N ZER 5 R AT HIE BT A i %5 5 R . Caccelerated
repayment of indebtedness), Bk [F] i R HXUAT S B A (AR AR FOHKET i (s 7 [
FLTRNFTEAER] MAAEA AL ] ARIBEME NI RD S5 HEER

Bl LG

N T T, 5 [ A BRI 4 SC B R ARAT AEAT (381X S AUR I 2[R I
POGRN BRI R, RIVARATAEAC P BRI N A 38 R 5 S BT DT Bl
PR ERRAT B R 565U\, BB T RN, SEEN oI e £
BT T HIGEEK, TR MRATAT (EBCRHE AR i A PRAR S . (HZH A T R 1T 7
P E 2 R T B30 55 o 1X R AT AAEAS BIRAT OO A & A& A 0 Y B HESH i Y
e B EH, REEWHEIE MR N AZ AR SRR S ik o iREE
. SOERME B RS R T, R 65 2 SRR ERIE A TR N . FTLL,
FAEFHEEAR - DHORTHUEINERATH L B X—DIREHEEE (MRED 1

CHEARRR BT Sk — B LT 43 BUA LR, XKEAHEL,

XK, WREXMEREE (h—E2F, BHnGER PSR & AT B
ATAERCFI AT HEFR 5 2R MR RS, AR ABE BB N T 48401 2 J i)
. FEONERATA B EEBATIAEM B UR 57T 2 5L iUz (facts sensitive) 11
W, BEG—ANAFZAESLm ke, BT LAANIE & DL &) ) g 25 1 B Ab 2

KB EGIAAD, BFFEER— A e B EN 4 5 — A2 A R AR [ China

and South Sea Bank Ltd v. Tan Soon Gin (alias George Tan) (1990) 1 AC 536 &4 .
VRN R & BTN ARAT mIAE A N AR LR B8 2 BRAS T 6 28 RIS 4 I ik =5 44 1)

7 8] A w] (Carrian Group) 51 55 M sk R T A& 5H] 2., 3 HiE 16 2 Hl ik
AR S IR A, AT R — AR N OR B 6 ] 2 =] i 22 4 o 47
(pledge) 7EJR 5 KT rh A LT A, BEEETEB AR HE (W28 &
bR VG B R B B o N 25 1) B g s S D T ARSI R D AR K 17 A% AN
e, HAERARNETEBA R RIER WM NER. X—K, fERNHEEAN
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FA) Az 25 T KT JER 2 175 17 570 A0k B 40 3 B e gl A SR o N FE 3 20 A — R AR I B
WO EEF R B IR AR T S B, i T e HE A RCA B R, BT DART
DUNGR B 5 B R 0575 365 55 1 8k . Ttk — SRR T 1 R A ARAT — AN
Gy Ao, AL E S EVRREHERY 1 — S VAR B AR IR CARRA T S AR R A B
A AT FiHAE Cunconditional leave to defend). 475 kA 2 9 [ 4 E Hb,
B AR E EVRE T 25 E A 25 B8 (Privy Council )« 9 [E HR 25 e P HERH | B |
YREERIHI R, F37 5 25 R — A1 &

AR KR AAEL ) HSBC Bank Plc v. Antaeus Shipping Co
SA (2018) EWHC 1733 (Comm)4cfil. tHTHliaidss Fig, 1EATEERN B S M
IRTCVE AN ARAT A B 7 453 55 50 8 o X P B FARAT M A FE A 2 1E
TIEM, EORD EIRRTE R N RIFSMER SRR, FEAR P AR AR
IRERAAE T3 S, (RAE B 45 ST AN 30 T8 A IS AR 2R (0 BT A ke BT LI
BATVE N R 55 DN AR AR N A IS BE A R SR T4 AR I E AR A
I [EE AR VA B SR AL YRS . —JFAR IR TS Wi ] 2y ok, (R al AR
PTG IR R R S A F ST A R B B . IX—K, FARBERITF
AT BUAE A BEE I IX — A o] . S PR B R AL PR, By DAARLIED 1 ] 2 PO B R
B, BT A R SE I T e B BRINE H B fURE, 1R A SR 45k e 1K i e 4R
O FEE LR A T HERMIERS 7 4n-SB32Miisihes, B
PAER B e A 7 Tt A VR ) 0

ETHRATIE RS I, BR 5 AR i 2 R FRE IS O, 7215 HAE (letter of
credit) 5 W ZRI{T4B14% (demand guarantee) % KA. WIHRARAT BA 1045 HIE
()52 2 NAE SR, XA N2 — AN o R ST R =T, b s = o ee
M 18] S Pk e FESEIX M E BR b SAS — M B e DA D 2 [ B 51 5 I AR i 2k
SCATIFASBE AN TR VE A AT AR 16 28 BHE B, 75 W) [ s 52 5 3t 26 IR S A ik 2R 25
BOMAE. —MRINE, HRATERN 3 5 N H5 16 2 H g 2 R P . 2
AT A RAB PR G5 B AHE A B0 5 ARF 1L B AT LY EERIRAT O 4 TIR
AT SO F S BRI B T F# 4L CUCP 600, Article 14), B2 FTiE AT i - 2
BT IR ESRIEIAE 1, EANBEROLI . ME— A WL DI PIIE 2 RAT IRt — Lk
RANEE TR RIS SCHEE B AR, B a2 R 2852 F3Sal e S R IR 1) T 2 AR
AAAEAE, MHZE AN ZMEL R RS 5K — 0BRSS5 VE: United
City Merchants (Investment) Ltd v. Royal Bank of Canada (1983) 1 AC 168 5&fi. iX
— RHUAE ] RE B PUIE 18] 2 F ok, 1R B AR SR IT g 4 1 o P i J e 2 5 AiHiE
YHEAERESZHARESE.

4.3.6.3 RSB H A NKI R

EEH (BRMEEZES R — B+ —FXH55 (debt) 58RI (loss or
damages) 7 alA AN H, XEAHESE ., AR, fi%EE < Bi5kE

B R 2 EER (L5 HAAIZHIE) (2016 4F) —BHARFTELZ 7.16 Bl
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IR (P[] 5 R BT 22 R B AT T B AT AR E A ) AR . BT AYE — IR
BN, BNAE N 2 T LU HR s — A8 & AU (summary judgment). {H
¥R ATE P AESCE 40 Cunliquidated sum) [R5k, siFEL@EdFME. EREE
G T A BEAf B 8. b & B FE 1V 2 55 SR BURK (facts sensitive) 14+,

51 41 451 2% () 38 5 % Cremoteness of damage) B2 HE N A 75 & MR D 1k
(mitigation) . IXLeGH i ER 20 R KR FL SUEHE, BT AFAE &1 H 16 5 A
e

FERMY A2, T8 I8 I R 255 CEUR IR I BROR 26 S0 A S5 1, BRE
55 NMEH & 207kih, R EAE L8R e Ja , Al 250 2B [ e e i 4s it
BN SRR S 155 AN BHABIRHZZ TR AR M. M, RS
HBABIUHAE VIR AR BRWEL RS BT G LR ER T, R —
Ji GEATT) WA TS BT S AR NAW, A 1 A BT 62405
(1075 30, WA e 5207 AR Al (B = RS 29 B AT I3z . 2 T E e 2 /D,
B Bl WA Bk E IR TR

B WIS e L2 A4, 95 (Sale of Goods Act 1979) 2 Section 28
NEF AR T )G S LS Cprice for the goods) X 2E 153 45 (M BA R Bt
fEo M58, WRLEELH WRFZMBX —MERMBRHAL, 25 —FFE., H
R S A2 L7 R E e gE IR & 32 07 ik A IR 3K 77, X & T 3£ 7384y, 6
SR AReREL, SRS () X,

FERMEIR S HAT Y, WAEH6S 4. Bl eS8 e T HRK
Ve BBt T — A A BIIRSS et A — 2 [ E B L5, X255 . fEATIE AT
HY), W SKIER 15 RIS, AMANRESI A —2RESTHE TR
MR, XWE6ST. B FEftsH RRRMERS A REMELA, 54T F
IR BB ORI AR R B2 s 1) B s f5 , AN A5 A5 i 2 — 28 1] e Bl
RE Gt EHRE S (freight), XX 2 %M. EECaNT 5L
RN AR R BAE B ) e [ R B H U 1 2 HIR I O, T B 2 i I
The “Aries” (1977) 1 Llody’s Rep 334; The “Brede” (1974) QB 233; The
"Dominique” (1987) 1 Lloyd's Rep 239 2544,

£ b —/NEAR BRI ST R e 8 KAt S5 1), RIS L 1OV 2
FE IS EARAT — B 2RO AR B R0, X MRS5S . HRAT AR NKA
SCATEII B, AT TREARE FRAR AR H— Al 2 A o

VEHE 2 A5 55 N2 AR MEPTHE — X R B2 554 Hi 11 2 e (R R, V43
R MPERE. —MEa QW Ra] DA, Bl & 2 84
(contractual set-off). {HIEILSEH, AR MER R AN IR 15 2 ZAX — 09
SR VR A S BN 2 g MHEEER BIG0 2 & S0k 5 8R4 VF AR
(legal and equitable set-0ff) . 372 HEAH & a0 RAE A R 15 B BIARNAE HA A R 1) &
Zyrpot[E] — S R T — 255, XTS5 AT LA RAH B4 o FL7E (Insolvent
Debtors Relief Acts 1729) #if ML e ii: “mutual debts between the plaintiffs and the
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defendant ... one debt may be set against the other.” 1£ {Senior Courts Act 1981)
Section 49(2) 5 CPR Rule 16.6 .45 41 M i 5E

B THTTIRIREY , 5 SO &) (time charter-party) [ 5%t The “Nanfri”
(1979) 1 Lloyd’s Rep 201 el B ¥ ELIN4H . )5 N RTEBL R A R 55 2 AN
PRALRSS RN, T G0 SRR AL PR I 55 B 2 15 95 NI Z A KB IR, Bk
A A SRR E R R BIGSE i. BIanE— AL &L PR EL
AN GG M AR AL P URE RTS8 I LE D T B (R4 %,
AN AT DU i PR PO 2 S AT AR 4 o B8R, IR IX 2 ARid A2 28
e B S E SR TR BRI E R ok, EESE B N IX A R AN i
DRI o YRR R FRVFATSS N — 2Bl i & B R S AT &8, Bt LLan 5 45
MAE H A B TF B 8002 56 AU 7 RN RIS, Ot aT LA I PidE AN 1
Gy PP o AR AN A BEE A WS 61 55, w1 R RIS S R T
G ITEOL R, AR 2 AE H T 2 A

Tk MAEFL &%) (voyage charter-party) FRIAZ 2 5t % AN F0 VR4 153K AN

EKREFARTWERE T ELREEERAREED EA 5 EATRETE

(sacrosanct) HIf#ids. WifE FiRIEFNA The “Aries” skl Jafol, AFNLE AT
BRI T 3 73370 FRIRE LA B9 B R R o S 2R FE 2 TR R R 4F 5 )
e EVERBT IR I B T 2 A, SRR R R — AR S BVRER e, R
TEH T T 5 Fve s RUNSEEVE R AN VRS IE %, AR SRR i 45 0k 75 22
TN RN o (BAE RSB 1 FE R rdn e = m s ad, AR E & A ]
(AR AL S\

BEXT DL KSR [RIRE A TE R, An SR ST AR SE BT ) i A o B A TR
HEAESR IO 2 AUt 2 5 AT 3O, (H 137 Sk T R 8 R X R e
RAVIESEREATEDL S, #AT DAE I R S AT B4, 1o $nyaii
S AU A IR S DA BB P e oK B 45 A TH K

Ty — M e an R 2 77 W 22 (n) G B 7 AN BRSO — B R SR G
B JEHasah v A AR B, W RBOLETT AL VRIF FiE ) 5 A .
MG EL B 2 R AR R B R, e B L) SR A S AT — ek, (HE R X
Hu R o 1T 40 FEARE B AE AR T S ) R B BRI I [ 92 o AR 2 - PR A e 2 R D Ay
BEETN, iEXTREF RFEERREEAZHBRNEE, EREASEZ IS
L EAEH ] B Ak o IR W R AR N 2 07 RN AT T — AR IR S K 1
Jili, W] REox BIIHRAR tH— M5 8 b AR IR PUAY, X — Ko T DAHER Bk
AR B BE XY (consideration) HI& G . fEIEEVE T, KRIEENGE R ERA K
IR BON 77 5 32 AN e PLE MR 0 3, ARA— U7 23 N AT DAAE B J o i
P EERMOB R B HE 2 Camend) oAt/ i\ oAy IR B BE HH o a0 SR sl 154E
D B0 i 2L A S SERRURR )3, AT LR D46 S 2 ) 161 2 B T FR i o 7 ED &
F Man Liquid Products v. Patel (2003) EWCA Civ 472 561, _EifEEN) Potter ki3
B
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“I would only add that, where there is a claim or judgment for monies due and
issue of fact are raised by a defendant for the first time which, standing alone would
demonstrate a triable issue, if it is apparent that, with full knowledge of the facts
raised, the defendant has previously admitted the debt and/or made payments on
account of it, a judge will be justified in taking such acknowledgements into account
as an indication of the likely evidence of the issues raised and the ultimate success of
the defence belatedly advanced.

I would accept, as the judge accepted, that ... in a case where, with knowledge of
the material facts, clear admissions in writing are unambiguously made by a
sophisticated businessman who has ample opportunity to advance his defence prior to
signed, a judge is in my view entitled to look at a case ‘in the round’, in the sense that,
if satisfied of the genuineness of the admissions, issue of fact which might otherwise
require to be resolved at trial may fall away.”

KRG LR EAE, BATA T BHT N, @FEREZAEAIME
LN A AT —2E R, (HAR R 2 J5 X Dy HAm R DR e e R b A S AT IR 2B R . X —
RAEGEE VR Tt ™ 5 5 5, X 77 AT DLAE b s, BRI Be AR H ) 2 ik
1E4n Potter Ay E it :

“I consider the judge was entitled to reject as devoid of substance or conviction
such explanation as was advanced for the making of those admissions and in my view
he [the judge] was entitled to conclude that the first defendant lacked any real
prospect of successfully defending the claim.”

4.3.6.4 &HUARSTHIHUBE

B PR VR AT IS DR 2 5 R A o AR B, AR A IK
PRI, B RA K AR EAEE ] BRI T 5 L3R . A
TN A S BEIVEIER IR I T A = AR S S 5 E bR 5 s, ARG IF
HOAE &5 51 BB A R RS S [ S B BUHT I A R, X E E A5
TR FEMRE Y o EIRTATARER G A KT AT 2 AEAR R B RE JEE B ok I Ao =4 25 A K
P2 TR 22 5 (BT F 23 KT il AR 2 WA W 7025 X B R 4
BOEA FEAT AT B o I RAEBL S B F N H QB RAE R a5 & 52
S ANE RS B AR TR 71 B PURE . AR BRI 0T H 3 NSk KB BL
R Q2 A T OB AT U I AN RAE T AR YRR Z 5, # iy dl i A R A AR H
PRI b St 35— st AME RS B Bk A RO R e AT IR K A
A1V BE FAR — AT Sy ek, 55 SR Al R H R YRR 145 T R 2R I ) 4

KRS R AR E L, POV R A NSH2 B pfn, H
HHENE CH AT DMACEER . mX [ 50ERe M 5, BT S N T R

i, AR EA R ERES, HEEEEAR, BRIt aE
RIKZ 5%
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XA A S B AT SR 7T BB S 0L, A K2 T2 AGEIE . 132
HrDMEAREE A, MEAERAE LU . R AT 2R
TR ERA BT AN ARG, HESEERMTPREZEZSKAE

(particulars) b7 PR 2 KBl T AN AT 450 77 BT 3542 B8 BlAN A2 A 1) £ BO %
JBAT o« AHTEENEE R WA RSB, 1A R -& 2B X 5 TH 7R 2%
Vo H— MBI T RAEARTE Z 4.2 B BIRE S D o 5 BT A &R
I 54895 — S, HEE WH S ARE S, X BRI SR AR WS B
RSN

WR Y — AR A B P AE B, 18 5 R AN S IR 54 R 4] 5 ok
A ATEAR . XAk, T2 2 /D75 51T 77 T2 RSB [R) S AE H 1 161 2
g, REAMAZES (damages to be assessed ). H A R A2 fn Sk +5 6 17 H P
— N EAT 5 EACE RN, TS R E R E T — AR Uis
ERPUEE S, FEEREIERSE RS T . XRERALD, B Ak A B
Hiathpuar, RRRNAKCEC R MU K, Fan R e 24 2t (time
bar). JEHEARE— DALY S ERF Pt R AR X — AN, B8 4E
TR G, VA B A R VPR A B it Camendment of defence), @nSA o
VIR 3 BT I 5 9 A 77 3 B EOW A B AR R AN S L RS WA IR R 4
B, 5E4 T DLEDSR MG 5 4 o Ban R 35 R IGHE R BoR T8 5 3A BAT A 45T
E—MEFEEE SRR LT, SRR T2 /M —ERA R A
SER PR EE B . H B 1R HE 1 2 A i, B AR R AR At B2 i
MAELET T DM RAE A ES. S/ EZ3, R T ERTHEREIT
PIRMEYE . BARRAFNE/IEEE R T B RO ERIEHLE R BT A
[P 2 A, B Unw 5 A 75 U HAT | ORI 52 32 B 55 4, (HIX S8 S ST URK (facts
sensitive) HFH AR JIIE i Jo5 T RE B BRI AL B, A& A DATR 5 F R b P 4w

4365 RTFHERMSIFBIEAHREER

W FIEFET (abuse of process) HIMRER, fEZEH (HLIMEIT FMEEE
REY —PBHELEZ 8BENH, XEAHELR.

—Fh RV DU S S 8O BRI R A O — AN SR R P
SESE (convicted) J&, FRMESZHE A LR FVFIA L RIGSER M. #aEREM
THI =L At e R 7% 0 2 B A IR IR DT AT, 8 R U I 5 A0 T e
(TR VA A TSR 55 AT T &, 7E RS URA T4 /9 7] BE 14 (balance of probability )
MZBIETHERL AR 2 1 X —3K, RS ERFIFIAT AR BB HT
N VA R AT S B R R R R T T B IR, S Fo VR UK R Crelitigate)
B, RS TE RFEYFIA AR PR AT 55 A A BR 4 BT 7 T 41 . 7E Brinks v.
Abu-Selah (1995) 1 WLR 1478 4cfl, ZA5W KA =18 2,700 5 9e85 )38 S AEA0

¥ EE (GANBET. FRERERE) =5,
¥ WEE (FANBET. FREERE) —HHENE, H 8.6.3 BA X .
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B BB WIS 2 RS 5105, BNES Bt e N 14y Sy il 7 4om
HEFEERE. REXMHEHILE AN (bailee) LLIABAI RIS 22 7] 17 2 A4
R REFR, SEIERERENH S DL, M oaflFHERm
PG Vs PR piar, (kR OX s T RVARE P N B 1 fl 2 A k. Jacob K
EERITE

“To relitigate the matter now they need to show at least that new evidence not
called at the criminal trial will be called at the civil trial. Such evidence must not only
be new but must ‘entirely change the aspect of the case'. That is so is apparent from
Hunter v. Chief Constable of the West Midlands Police (1982) AC 529, where
convicted criminals were not permitted to relitigate matters determined against them
in criminal proceedings... In the case of RSC Order 14 therefore, a defendant cannot
show that there is an issue which ought to be tried if he has lost that issue in a
criminal trial and is simply seeking its relitigation on essentially the same evidence.
His defence would be an abuse of process.”

WRENICHE, R 7ISRRAE A AR L R B . EH IR —
MM EEIE T, A AR R ERBE R SRR, A THRER S H A, dn SR
[EykBeE R, BT ET ] e AR P IRt —FH A EE (res judicata) 5
T IR e A )

4.3.7 FEFHENR S AR

— PTGy ) FR A AR R AE VR VAR B, SRS RO N TR R AR R AL,
DA b — e JC B () R A RE R 2R B X7 3 N B[R] 5 6k, IR 2% = D VAR
BEUR o HRE R T 1) S PR B AN AR A G BT, Jacobs KA B 7E Brinks
v. Abu-Saleh (1995) 1 WLR 1478 S5k :

“What then is the rule as regards delay and Order 14 (RSC /-4 /i 43 4/ 419
X)) ? Itis said that the plaintiffs have delayed so much, and the case is so close to
trial, that | should regard the application as an abuse of process. Now it is true that
normally plaintiffs use Order 14 shortly after they commence proceedings, normally,
but not always, before a defence is filed. But there is nothing in the rules precluding
an application at a later stage in the proceedings. | do not see why delay, of itself,
should be a relevant matter. If there is no ‘defence to the claim’ or the defendant
cannot show that there is an ‘issue or question in dispute which ought to be tried or
that there ought for some other reason to be a trial of that claim’then delay can make
no difference. Of course in some circumstances delay in proceeding summarily,
coupled with an adoption of the procedures for full trial, may well suggest a weakness
in the plaintiff's case or may even sometimes suggest some other reason for trial. But
it would be that weakness or reason, not the delay itself, which led to refusal of the
application. Moreover the plaintiff may well, having indicated an intention to go to
full trial and then having both incurred his own costs and caused the defendant to
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incur his in going down that route, have to suffer a penalty in costs if he brings his

Order 14 application late. But otherwise I can see no objection to a late application

for judgment under Order 14. Indeed, in some cases, and | think this is one, its use

may be commendable as saving both the extra costs and time involved in a full trial.”
Chn R& 70 2 2838 i s D

4.4 FFENIMTRETRE F B HRIFTE

B 2 BT A2 8 TR R GV SR BT I U 5 0 BT N B
P LEE T AP B B SR R R U7 (R4, R A 15 B L B BN O B
IEERSHE R ENEREWRMGHEE, BrfE (BA EZREi%) (UNCITRAL
Model Law) A 4 CEHX—ANRAE . {HAETEE ) (Arbitration Act 1996) 2
section 41 HHEAEPFREE MBI T, MR IR RIEIE R, F—Mg
section 41(3)FE B JiR 25 75 14 3 R 3 AS P 4H OB 5 i) 831 Ji5 AN A BE A VR Ak
WHEFP, SEUEHER RS Tk A Fa B, RIFTE AR AW 8714 (want of
prosecution) FIENL. H—FhiE N 7E Section 41(6)HR E M R FELE A JR 45 1F
TR LR C(security for costs) W42 5 IS NS LR . v B X AP RE 2 11
BOTER RT3 S R, B85 a2 s nauk, B RIBKAIES
FEAR N FE AN N2 5 ) 3 3 i 45 0 TG DR 25 B0 B 0 3 AR AR » 10T DA M i
BEERI A ERE, WRMEREGER — AT 2R R SRy,
TEA B 7S PR AT DAY 26 B SO0, IR BROR T AR R E R T X B A S AN R
R RGP, AN (P& B)) (58 609 Z) A [FIFERIRLE -

{HAEAR B R AT HENEBE P Fh 2 AT AL EE Cearly disposal) X5 S+ 13 AT
%, R R et 57E i 2 4, AR T (B RIT 54
RIATMED #RSEE R G N4, A EERSA AR FTeL, LR A &b O
(Singapore International Arbitration Centre B¢ & #% SIAC) B J:AIH7E 2016 £ K
FU A hnsde T SO YR fh B B AT AL BT U E, AT SRR

“Rule 29: Early Dismissal of Claims and Defences

29.1 A party may apply to the Tribunal for the early dismissal of a claim or
defence on the basis that:

a. a claim or defence is manifestly without legal merit; or
b. a claim or defence is manifestly outside the jurisdiction of the Tribunal.

29.2 An application for the early dismissal of a claim or defence under Rule 29.1
shall state in detail the facts and legal basis supporting the application. The party
applying for early dismissal shall, at the same time as it files the application with the
Tribunal, send a copy of the application to the other party, and shall notify the
Tribunal that it has done so, specifying the mode of service employed and the date of
service.
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29.3 The Tribunal may, in its discretion, allow the application for the early
dismissal of a claim or defence under Rule 29.1 to proceed. If the application is
allowed to proceed, the Tribunal shall, after giving the parties the opportunity to be
heard, decide whether to grant, in whole or in part, the application for early dismissal
under Rule 29.1.

29.4 If the application is allowed to proceed, the Tribunal shall make an order or
Award on the application, with reasons, which may be in summary form. The order or
Award shall be made within 60 days of the date of filing of the application, unless, in
exceptional circumstances, the Registrar extends the time.”

SIAC X iX— 2N A B T 5 s i -

“The SIAC Rules 2016 are the first set of arbitration rules published by a major
arbitration institution to incorporate an early dismissal procedure. Its introduction
appears to be SIAC's answer to the criticism that international arbitration has no
equivalent to the summary judgment and striking-out procedures found in litigation,
thereby allowing parties to advance unmeritorious claims or defences.

Under the SIAC Rules 2016, a party may request the tribunal to dismiss a claim
or defence at an early stage of the proceedings where the claim or defence is either
‘manifestly without legal merit’ or ‘manifestly outside the jurisdiction of the tribunal’
(rule 29). The legal test to be satisfied is therefore a stringent one. Only claims and
defences which ‘manifestly’ do not withstand scrutiny, whether on the legal merits or
on the jurisdictional basis asserted, may be dismissed.

As a safeguard against unmeritorious applications for early dismissal, the
tribunal has the discretion whether to allow the application to proceed. If it does, the
tribunal is then required to render its decision on the application, with reasons in
summary form, within 60 days of the date of application — unless, in exceptional
circumstances, the registrar extends the time. We don t know yet how SIAC tribunals
will deal with applications for early dismissal but the imposition of this deadline of 60
days suggests that parties may have relatively limited time to make their submissions
on early dismissal, whether in writing or at a hearing.

From a practical perspective, the introduction of the early dismissal procedure
may place an increased emphasis on the ‘Response to Notice of Arbitration’
(Response). A respondent may no longer be able to safely defer setting out its defence
until the submission of its Statement of Defence by making bare denials against the
claimant’s claims in its Response. The risk is that a claimant may apply for early
dismissal, which would compel the respondent to assert the prima facie strength of the
defence set out (if at all) in the Response against the ‘manifestly without legal merit’
test. Respondents in any SIAC arbitrations commenced after August 1 should be
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prepared to include in their Response substantive comments on the defence arguments
that are likely to be relied on in the arbitration.”

FEE R E O (HKIAC) WERM 71X —f4k, FRAE 2018 S H4h A
I T R RLE » AT DAAR 2 HoAth [ Brfh O S ER M . 2838 HAEIX B i
PEH LA 5 T 18] @R B X — N A e 75 2 00 3, Bl 7E MR 75 TH BN

(—) EAZZ 4.3 BAERINERAE CPR N4 IR B AR IR 5 R
B PR AT N PR R R S TR, I H e e vr— e R B f IR/
AL (fishing expedition) . {H7E A AR, B A 3k b I 5 DA IRV RE ) VR XS
AR L BEATY A — 5 1) R 5 R0 s 5

() BENMEAROHREARE L 4.35 B Mummery KiEE ATt
(18 S [ Y2 o 6o PR v 8L o a1 R 5 7 B 40 R LG e 24 A T e B FR) ) e 2 7 B DR
8] 2 P PR U i JE FI R AN E SA RGN, Mummery SRV E RS 1 2K
M —RENEE (EdEL k) BE A A B 2 H % . 5 Mummery 4 E
A, EEEER, HAWFNRIEE o HA Y. Y EA A PR B IR
TR H TR, A5Gk B B D AR B U O R AT SR R SR T T AR HY R
TR sE B BN ) e sl dk k- Cinstant judgment or award), AS AT BE B Bl A 3 51 2 1
ANBIR) o BB TSI BAS D 18] 5 P — O URBEHERY . 0 0 [ e
MR FAB R T )@ N, P AR GAT B [RIRE 1) 0] RS TR A [ B A 8 2 B
910 i AR 2 AT 1 L i 38 5 P B 4R 2 B PR T I R B i Am
(general commercial lawyer), {4 BRI RAHIEZ, RA EXHER LK
55 N b E BRAf S B A B AN 2 TS B 1 CEan = BRpAT ), BRI
XA D3 A — B 2SR () Al AT AR O T AR ) B A 1) e AR R IR AL
Jir DA 5 2 38 7 22 AR AL, 285 AR 3 ) HE b — M0 R R RS B Bk e
S EYRHLE], AP REE S SRR AR B .

(=) [ B A 1 %% FH R ORE 76 55 5 5 A [ 8 152 Rl ™ B ILAE DR (1 441
TR, WSS, BHINARE—ERE SN ERANH G X R, B
% 24k BUFE R (Emergency Arbitrator Procedure) . {13 &£ %% -5 (Tribunal Secretary)
LSRR SR ) 5 B FH R R S AR (I3 0 o 2 3 S e 5 VA o e £ i Ah EE X
T7 4 WL 22 75 SR (R 1Y) ) SR 3AG e4m  .

(P9 235 A R LB 2 4, (E A B S P A 1 F HE 18] 20 3 ok
(summary award) JEXIZF 73kt — P EOR E 5 SOk R s HAh RIE A A
BUIE. fEEAITRES L Cevidential trial) PARRIR ¥ 5 I ZEM (present case) DA
F e R MR SIEIR SN . XIS SRR 2 A, R 45 m s
AT 18] S B VR, Bl 15 T DAARIRAG i) MO AR PR 6] 2 B e 21l 5 O 2 T RIR A BIAL
2, MR T 1958 £ (ALIANL).

(1) ‘a2, ERELOE R 5H R ENERIEAZPMH,
T CAAT P i B P AR e B, (B B e X 5 8
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5 RETCHHEE:. BERCPEER. EEEEGEAESREKMF

51 REMXHFED LWELEN T EFINRE

FESCIE RS (BN R & R GG KD a4k & (referred to) — 4l 5 5L
— 55 oK B RIS L B 2R (class of documents), {H A $E% SRR NI 4E
P, RIS I e o s A B AZ P 15t AT LSRR AT K S5 A i« WL Quilter
v. Heatly (1883) 23 ChD 42; Mantaray Pty v. Brookfield Breeding Co Pty Ltd (1992)
1 QdR 91 ZE5ufil. BIASA AT DAk v 2] J5 o 78 R IG5 3K o 32 A ) SO 21 A A
LANBREHEA CWEARA 0 (Bl —mRRiRkE ), (HRIFIEE R R
PR AT, BRI — SRt AT LB L 1 7 DA S 4 T 3 R 38 5 o A2 R I SR P 4R
72, DLAURR AT AR A8 . SRt 500 A 15 AN 38 5 2 A R I SR P R e
HISCAF R A 2E X — Rt B A 0 B R 5 & AF HE e DAL B3] J A1 g . BB
¥, JRE AT RETR MOZOCAE I A T, B R s E .

£ Quilter v. Heatly Jef9l, J5 &£ 2R WG K 52 LAl B O B (136 70 Y
B W B TR e R T R At ) UK SR A B AE R 37 SR 80T B B 1 Y B
SRR UM S A . fE—HERE, Chitty KA EIEL 7 & S, RN A A
EEVFRCE AR DUAHE R Z il i 45 5 A 2 B 1 SO IR, 285 BT Xk
ML R PUAE . (H EVREERERN 17— 8 AR, SCRFCS AT DAZOR IR 5 B I J o
RO L DRl 2 B AE R TR SR 4 e 7K, A A AL SR I e S &
ET RHBERE NG R, BT ERMAERPRA A, B LR R005 1 IR b
FRP R SCAFUESE RO P I 4 7 B8R . B URBEY Jessel KikH Ut

“(the Defendant may say) Your case depends partly on a set of documents
which you may have set out incorrectly. | wish to see them. It may be | have made
admissions which will put me out of Court. | wish to see the documents to know
whether | have made such admissions, and it is important for me to see them before |
put in my defence.”

Y Bowen KyEEWEE, #i:

“Thus in an action on a policy of marine insurance the underwriter can get it at
once®®, and in some other cases the Courts have said that discovery may be required
at an early stage, but as a general rule, discovery is not given before the issues are
defined by the delivery of a statement of defence.”

f

A 2% 4 Cinterim injunctions) [ HIIE BN FHIPLEEE A2 E A E =

Il

%6 X DU L ORI SCRARRTSCIF R, fEARZ 1.2 BtS 7 Bo XN g,
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Caffidavit) {FOYUER, fEFRFEREH T, REEE PR MMEEEE AR
A, A AT LAEER FRE U7 BiBidE 77 9% « WL Quilter v. Heatly; Smith v. Harris (1883)
48 LT 869; Marubeni Corporation v. Alafouzos (1986) 11 WLUK 46; Rafidain Bank v.
Agom Universal Sugar Trading Co Ltd (1987) 1 WLR 1606; Mantaray Pty v.
Brookfield Breeding Co Pty Ltd; Robinson v. Adskead (No.1) (1995) 12 WAR 574 %
St .

[FIE, X5 N SCHFERPTIE NSV 22 A ] di - 40 S B H O 1Mo S8 4 A P e A
UES (witness statement) FHEERIFI SO, WX 7 ER W FE D 10T &
% : UL Rubin v. Expandable Ltd and Others (2008) 1 WLR 1099; Barr v. Biffa Waste
Services Ltd (2009) EWHC 1033 (TCC); Danisco A/S v. Novozymes A/S (No.2)
(2012) EWHC 389 (Pat); Wm Morrison Supermarkets Plc v. Mastercard Inc (2013)
EWHC 2500 (Comm)Z55e 8] o 73 72X AT X2 8 7 HE B e Hh e dr &1 i 28
FIIENIES , AR IR RURARE Py 1 e 4 8 3 A2 i) FH R B AR 248 1)

(examination-in-chief) iP5 HUE AL 5 o 0T 1 Fe 4 o B i A8 B fFAE NAE &

M AR PR BT REN AR A, SRAS AT — R, I b ] AFE S 20T 2 I
#iA] (cross-examination) iE N (W A4 A ERHE S B30T, Fr LA AR
XA o

HIGEAMIENIES % ARIUK, BRSHRZ W, BEASEREINE
— A TR E AT o JCHRTE NN TR RIS R, — A A —a) G Ae 2 —
A AR« BN Ui AR AR A T AR LS A 2 R R T7, X de s 1
AR WLIX A SO s Bl 5 2040 B A S VRt 2 — A S I F A, (e = A
X B RS s B FL S, RS B A HARYE R AN N E ;s NEGEEIEA
HEEHIRBIA R HIKE S K E, R ER AN TT, BT ERERN TR ML %
AT ESE T ATNLE I Z R . 75 Z 1 Smith v. Harris Je61, w2 B NTEiE
NAE 5 FPRERS M3 K T A B 7 55 K B (B 1045, MBS SR RKEN AR US4
Ko RIEIE NIEF IR LB, S UUEFELH (B2 Re et JoR. PLE.
Fofh BRI SE A AR LU 55 ) BB ER SRt X B T, X SEAR TR 5 1
5.5 Bt

G R EFIUEAMR Y (expert report) 72 FIRERIERE, {H7E CPR N
A LIS SCEN N, &7 GERZE) BT IES.
5.2 RSC 5 CPR 448 RSB R SRl 5 B B FISLE 5 3

AT ST A RS TIE S0 B GG EAE 1999 4F LLRTE FH i) RSC Order 24, rule
10, WF:

“10. Inspection of documents referred to in pleadings, affidavits and witness
statements

(1) any party to a cause or matter shall be entitled at any time to serve a notice
on any other party in whose pleadings, affidavits or witness statements reference is
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made to any document requiring him to produce that document for the inspection of
the party giving the notice and to permit him to take copies thereof.

(2) The party on whom a notice is served under paragraph (1) must, within 4
days after service of the notice, serve on the party giving the notice a notice stating a
time within 7 days after the service thereof at which the documents, or such of them as
he does not object to produce, may be inspected at a place specified in the notice, and
stating which (if any) of the documents he objects to produce and on what grounds.”

5341 RSC Order 24, rule 13 R H 54 4144 (0 VA T7 BUREIE N T A F 4
S HE 5 — MR R P A KL 544 U e PR A7 6 BB AT B R 55— R 4
R U —MAAT A SR

“(1) No order for the production of any documents for inspection ... or for the
supply of a copy of any documents, shall be made under any of the foregoing rules
unless the Court is of opinion that the order is necessary either for disposal fairly of
the cause or matter or for saving costs....”

(BT B [ R IA BN CPR A 95253 Rule 31.14 A AFFEEE, W%
W

“DOCUMENTS REFERRED TO IN STATEMENTS OF CASE ETC.
31.14 (1) A party may inspect a document mentioned in —
(a) a statement of case;
(b) a witness statement;
(c) a witness summary;
(d) an affidavit; or

(2) subject to rule 35.10 (4) ¥, a party may apply for an order for inspection of
any document mentioned in an expert's report which has not already been disclosed in
the proceedings.

(Rule 35.10 (4) makes provision in relation to instructions referred to in an

37 Rule 35.10(4) ¥ 5E: “(4) The instructions ... shall not be privileged against disclosure but the court will not, in
relation to those instructions —

(a) order disclosure of any specific document; or

(b) permit any questioning in court, other than by the party who instructed the expert,

unless it is satisfied that there are reasonable grounds to consider the statement of instructions given under
paragraph (3) to be inaccurate or incomplete.”
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expert’s report).”

k% 7 Rule 31.14, CPR Part 31 34 HAth 4 SCEF X SO H B 52 Sl BEAE X T
BUOR T 9 SEAL A 7 B X — MR, AT

“31.1 (1) This Part sets out rules about the disclosure and inspection of
documents

Right of inspection of a disclosed document

31.3 (1) A party to whom a document has been disclosed has a right to inspect
that document except where —...

31.4 In this Part — ‘document’ means anything in which information of any
description is recorded ...

Inspection and copying of documents
31.15 Where a party has a right to inspect a document—

(a) that party must give the party who disclosed the document written notice of
his wish to inspect it;

(b) the party who disclosed the document must permit inspection not more than 7
days after the date on which he received the notice; and

(c) that party may request a copy of the document and, if he also undertakes to
pay reasonable copying costs, the party who disclosed the document must supply him
with a copy not more than 7 days after the date on which he received the request.

(Rule 31.3 and 31.14 deal with the right of a party to inspect a document)”

53 a7 5E “’E” ?

E15%F LLRTAE RSC FAFAA B “HE 7 (referred to) (IS, AADHEBS
BUBES A o 2, 012 BB )2 W SR AE SCF 1 SR BGIE IR 5 B 7R 32 2 (1) SO
CanBEHE NAEHE R 25 I — 35 R B0 B — MR H 555D, =0k
S RAZEFETEN « XFSCHERTFR A “ B &7 (direct allusion) fiSCf
EA MR RMERE “BORIEL”, MR EEERR TS I RN B R
IR AT RESH SUIFARAE, R ANEHEAEN . 7E Dubai Bank v. Galadari (No. 3) (1990)
1WLR 7315641, LUrEER Slade KIZEE it

“It seems to us to involve reading the phrase ‘reference is made to any
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document’ as including reference by inference. This we do not regard as the natural
and ordinary meaning of the phrase. To our minds, the phrase imports the meaning of
a direct allusion to a document or documents.”

HTA TG EE, rUAX 5286 S B8R AIFAR S, Kbl
— SR X 4 . B 4 /E Marubeni Corporation v. Alafouzos (1986) 11 WLUK 46
Jelil, AR E B R B R A S A BT H) H AR E N RS X ORI
A LAY EATAS NAREE (The plaintiffs have obtained outside Japanese legal
advice which categorically states that this agreement does not render performance of
the sale contract illegal in any way whatsoever), 2[5 HI3X 7 H A< 1548 2 WL A A 1
HEER

{7 Dubai Bank v. Galadari (No. 3)%6#l, 15 Y4 B FHRHIM 2 3 FIif
“instrumental in setting up a discretionary trust”. “with a guarantee” 5 “by virtue
of a mandate from the account holders”, XU [ 4 US&1X JLA) 1 & &5 8 T B
. BVREERIE “PE L7 AT LLAGERS & (compendious) T AN 64 g 2 H R A
Ao Slade RILEH T E2HIUIAENTR 700, R ZRAG RS, W
AREEREMR G THES T B, AILBEREORXAN A 5 H € A AL, (|
AN RBEHAAEE B PR IART A, R RRBEXANAL S . BrEl, #£ EdRE) 3
A, R URRE RIS —R)0l R AR R O — N R UEFE (discretionary trust, X
FEFER SZFE N BA R R B B2 560 7 () B HERESD, X —MEFEE E
B XAAALE, (BRI TR0 SO, 38 —A)uE e & T HLR (guarantee), %
TR A LR AT LUNE & 1) _E T ST E , S5 =R M T P A N,
It LA JE i 2 00 AT 8 1K 8 S I FR VX 7 B 15

FERET 1K) Rubin v. Expandable Ltd and Others (2008) 1 WLR 1099 &4, Rix
KIEEH:F] T Dubai Bank v. Galadari (No. 3)5G151 3 5 45 i«

“It appears ... that a reference to a conveyance, guarantee, mandate or
mortgage ... would be a reference to a document, as would reference to the contents
of such documents; but that mere reference to the effect of some transaction or
document, such as to say that a property was conveyed or that someone had
guaranteed a loan would not be sufficient.”

PLE Rix RiEE Gl En T amET “IR &7 STHERA 0w i
X . ZEFH AL R SER] “HIR7, BT (Statute of Frauds 1677) fFI
ERR— B EG LB EHEMRANES, FrUERE T — 0 . HnRERREA A
NIRRT, X R RRAE XN, BT MR AT e
A, ER R “EURIRE”, FTUA R, o HAhIMERMHER . Bk
A X AT AR AE S 3 R SO AR B I e — - FF B 5

#|7 CPR IR, AT 5444 Rigg v. Associated Newspapers Ltd (2004) EMLR
52 Sefil. AWM EIEW & T (—xEE R £t (Statement of
Defence) HRRSWE T3 14755 B9 — 0 3 % 48R U5 JR 75 I 00 LT 45 38 R 135
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I e IR0 IR BRI F R U7 Wt P e & e S e 0F e ir &5 .
EEAMS Al T 22 R AR VT 5 AR AR IRZ , WERRENSF BiZ30 & 1 FT
AL, ATRESIRE| X AN AL, H 2 ARSI, FIanA
IR P A LR R AT DUROC R . R, R R B 1 g R 4k, (gl
LR EAMHTRYEADUEE, HER T H2ELA S IA TN E, bR
TABLAR. Al REAE AT NE PN LS BRSO F AT et L
AAZNERIZECHH B RRHEUR T I w2 Fr A AE £ S0 o (HXRh T B
e LR 22 7] B ACH B B AR AA T80, BN AAT A LSRR flAiid
FEAL I 0, R —DIER it i S T B

£ Rigg v. Associated Newspapers Ltd 5Gffl, Gray KiEE f&HAPiaefiHh I
WA B O, BHEE RV 5 RmEIL 5105, FrATE/E R e 552
AEE 5 . (E7E )5 5K Rubin v. Expandable Ltd and Others 5641, Rix K% & 425
WA KU G RSO A AR, gt “ZidES T T RTANA”

(written up the interview) 45 Bt AS—FE.

Rubin v. Expandable Ltd and Others 5 () S 157 &k e [H i 55 N\ (debtor) £
B IR AR —F 42 >4 “Individual Voluntary Arrangement” 224k, ik F IR 7€ 75%
B L BRI Cereditors) [N, i Ao 0 — B A I E A
(supervisor). A5 W N ¥ IR BT 0 W, VB 151 55 45 T BT
No IXFEERTES NP Ab & AR By e B 2 8 77 JE ARG RN (liquidator)
BUEFEAN (trustee) B BTG OL, 195 N Rt/ i i1 55 7 A BB 4 (450 . 7E
ZSeH, Rubin LR N E N, B)LFEEERBE R T4 5548 e E
FENEER TG 2 )5 WE A Rubin 564 5 AR AS, WA
FEUMENIES i “MEFELERIE H AT (he wrote to me ... drawing my
attention to ... discrepancies) . ” T & i BN ZL 3R I B N B #2 X A Sl 1 12 7
ISCPEME R, (BB B N AR R IE 4. — B v MK AU R B
AT ST, BN P S B OCFARANE R, 010 A Ui W 21 2 — B35 iR Ed
—H R, WA RBIHIA%. Brbl, XA)E R EAERE TR, AZEE
e S — e XA

B EURBEHERY 1 — sk, YoM AR A E 4 W] T A
G SCAFHIAT 7y, BT LLIX B B A 7EIE N IE 5 T “ 32 /7 (mention, CPR X “4
L7 AEFHRISECRAR A P AE, AT /DB Rix KiEE

“... the expression ‘mentioned’is as general as could be. This is not to my mind
intended to be a difficult test. The document in question does not have to be relied on,
or referred to in any particular way or for any particular purpose, in order to be
mentioned. ... I do not see why there should be need for a strict approach to a request
for inspection of a specific document mentioned in one of the qualifying documents.
The general ethos of the CPR is for a more cards on the table approach to litigation.
It a party thinks it worthwhile to mention a document in his pleadings, witness
statements or affidavits, I do not see why, ... the court should put difficulties in the
way of inspection. | look upon the mention of a document in pleadings etc. as a form
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of disclosure ...

.. in my judgment ‘he wrote’ is not a mere reference to a transaction otherwise
to be inferred as effected by a document, as in ‘he conveyed’ or ‘he guaranteed’, but
is a direct allusion to the act of making the document itself. Suppose the question was
whether there had been a direct allusion to a telephone call in the expression ‘I
telephoned him that day’: in my judgment it would make no difference whether the
expression was ‘I telephoned him’ or ‘I made a telephone call to him’, in either case
there would be a direct allusion to the telephone call. Suppose the expression was ‘I
recorded and transcribed our telephone call that day’: there would be a direct
allusion to the transcript in question... In all these expressions, the making of the
document itself is the direct subject matter of the reference and amounts in my
judgment to the document being ‘mentioned’. ‘Document’ is defined as ‘anything in
which information of any description is recorded’. If one then asks whether the
expression ‘he wrote me ... drawing my attention to the discrepancies’ makes mention
of ‘anything in which information of any description is recorded’, I would find it hard
to explain why it does not.”

EF A AL,

(—) RSC 4L NRMXFIBRRAA . “HEZRK” iR UE— 03
A B T M T S () — e S, AN Hde S ST T HE T AR AE — SR (a
reference permitting an inference of a document) . #x/52E# PLH CFE ML 26—
A o PR H B ARG 67 iR “IRASRE T AREIBE I TFER
BRG] | — il S R 7 — gL, Rk T, SREER T
H2ilxk 55T THAZIL . HRMMES—TUE RN “ A RIEAREFTE
16 7RI A& 7. BARIRIE X A E P B M FH S BUT N €T LA HEUR S
HEWTIRE 1 — Sl sk uocft, JHEREEE T 7 —8Eld, HXAE T ERER KL
TARA A

( ZORiX Ky EHAE A 3], BT CPR (1 KR w2 18 s A%

PR LSR5 245 NAE T 2 o BT A0 A B ORI 2210 E Call cards

on table) itk KZFHER|, ANRVFAEITEETRIE (ambush) X5, PARIEA -8 3

(fair trial) o FEXNAKEM T, W LA EIME BT HY B0 SR8 RSO IR AN R R 1 2
B K, WS ) iy 44 L A R A VR O

54 “IE” £ CPR FTLBXFARTMAFEZ?

fE bE—/NBARE], LLATH RSC SELER] CPR X “$2 7 i FH )5 ST HLim] AN
A AIE A& “referred to”, J53# & “mentioned”. IXHt{E CPR ARG KT —1
Sein], HIPE R BEARMMERE? B0, SLiE A B C e/ IS A 515
Jef5i “referred to” — 1A 3N 5 — AN . £ (Documentary Evidence) (2018
T, 130 — iz 2-02 Bt v ik
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“What is meant by a document ‘mentioned’? The former wording was ‘referred
to’under RSC Ord.24 r.10. A document was referred to only where there was a ‘direct
allusion’ to the document. There was no right to production where there was no
specific reference and the existence of the document could merely be inferred®,
although there could still be room for argument as to what was a direct allusion;
references to a ‘guarantee’ or ‘secured by mortgage’ might be direct allusions to
documents®. Is ‘mentioned’ a different test? Why was a different word used? (7£/713
o1 L R EE A2 2 ) This is one of the weaknesses of the drafting of CPR; a word is
used in the RSC which has a well-established meaning. A different word but
essentially a synonym, is used in the CPR. Is one to assume the draftsman wanted to
convey the same or a different meaning? The title of CPR r.31.14 supports the view
that there is no material difference between the old and new rule: Documents referred
to in Statements of Case.”

TEA R TR 1 P PPAS [F) B 98 S5 3R] (1) S o SR 43000, SO e vl g
F& AN Slade KB 7E ) Dubai Bank v. Galadari (No. 3)%:#17, fEi#E] “H
e 7 (direct allusion) [N, & T “HrEi2]” (specifically mention) ¥
PivZ: . Rix K%L E 7€ Rubin v. Expandable Ltd and Others 2% 5t 1% 2 7£ RSC 5 CPR
HH A5 (18 TR A A (] 0 2 S BRLR] 2 VA A5 4303«

“1 am content to assume that there is no effective or substantive difference in
the meaning of the previous and the present rule. | am content to adopt the test of
direct allusion as an elucidation of the present rule's language which speaks of
‘mentioned’...”

7t {Documentary Evidence) (2018 4F, % 13 fix) —1hz 2-02 Bt 2% 41
AP, i

“The Court of Appeal considered the point in Expandable Ltd v. Rubin. Jacob
LJ* said that he was content to assume that there was no effective or substantive
difference in the meaning of the previous and the present rule. He said the change in
wording confirmed the test of ‘direct allusion’ or ‘specifically mention’ used by Slade
LJ in Dubai Bank v. Galadari. The reference must be direct or specific: hence
‘specifically mention’ or ‘direct allusion’. However, Jacob LJ then went on to say that
this is not intended to be a difficult test to satisfy. Given the ‘cards on the table’
approach in the CPR, if a party thinks it worthwhile to mention a document in his

38 I, Dubai Bank v. Galadari (No. 3) (1990) 1 WLR 731 2, P WIEEMRPE (Guernsey) L iFEEMRHE RSC
(RIS T At R 22 BRI 1 Klabin v. Technocom Ltd (unreported, 20 September 2002) 4541 (/b0 pk 3 A8 7] 73
DL R 2 Beloff KiEE, Gloster Ki%E 5 Sumption KiEE).

39 I, Dubai Bank v. Galadari (No. 3) (1990) 1 WLR 731 4G4,

0 X FE KA, Rubinv. Expandable Ltd and Others (2008) 1 WLR 1099 4451l i 34) k4 rh 7R #2& B Rix A2
HAEH TR, Jacob KiEHHEU T “HE” X—Ha)if,
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pleadings, witness statements or affidavits, the court should not (subject to privilege)
put difficulties in the way of inspection...”

7£ Rubin v. Expandable Ltd and Others J&61 1, Rix Kk E i an FAE TR
1A BRIR R e — A SO, BUIFARAE SO 1 SR &5 A J5 U7 1E A LA R S I
VRIATE R 48— B FETE SCAE # (List of Documents) “1py—Ff, X Fifh
AN DT AR T YRATT B R % 0 U, BT BALE CPR A ZIFE i B AT
FIr A 1 S RS M AE S 1 B B RS R, — B3 RO AT 2 L SO e 0 7 &
Belo Rix K& E W AR AT %

“1 look upon the mention of a document in pleadings etc. as a form of
disclosure. The document in question has not been disclosed by list, or at any rate not
yet, but it has been disclosed by mention in what, for the purposes of litigation, is
another important and formal category of documents. If so, then the party deploying
that document by its mention should in principle be prepared to be required to permit
its inspection, and the other party should be entitled to its inspection.”

2 J& 11 Wm Morrison Supermarkets Plc v. Mastercard Inc (2013) EWHC 2500
(Comm)Z&2: 1 ER M. 7 Rubin v. Expandable Ltd and Others 2%l fit) 34 4 o

5.5 PUFER 7 & R S0

T — IR /NI R Z AL, B PidE Xt 5 BB B SR 4% 5 5 2 ) SR AR
L EEARGIEPUER G IE WA B e 5 A e — FERE S k. 1IX B
%/t (Disclosure) (2017 4, ZH5hR) —1iz 9.04-9.06 BT -

“DOCUMENTS MENTIONED IN STATEMENTS OF CASE ETC.

This is quite different from inspection of documents disclosed in Lists of
Documents. It was said of the equivalent rule under the old RSC that, instead of
‘intended to give a party discovery of all documents relating to the case which are in
his adversarys possession’, the rule applicable here was ‘intended to give the
opposite party the same advantage as if the document referred to had been fully set
out in the pleadings’... The same is true today under the current rule...

... Once it is shown or admitted that a document is mentioned in a Statement of
case, a witness statement, a witness summons, a witness summary, an affidavit or an
experts report, the onus is on the party against whom the application is made to
produce it unless he can show good cause why he should not. As commented in one
case, if a party thinks it worthwhile to mention a document in his pleadings, witness

A AEARBELEZ 9.3 BANY.
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statements or affidavits, the court should not put difficulties in the way of inspection,
subject to questions of privilege.

Normally a reference to a communication in writing, even in general terms, is
sufficient to amount to a document or documents being mentioned within the meaning
of the rule. ¥ However, the court’s power to order production is subject to the
overriding objective in CPR, r.1.1*¥ ... Where a document has been mentioned,
inspection can be resisted not only on grounds of privilege**, but also on the more
general grounds in CPR, r31.3, such that the document is not within a partys
control®® or that it would be disproportionate®® to the issues in the case to permit or
order inspection...”

BN BB 20 B AR L Sk B ] LAEIRBEAT R AL (discretion)
(RIS g4 25 RE M PTTE 30 i 5 I A B e

55.1 PLIEEHZ —: KRB (privilege)

PURE G AL Cprivilege ), 45 71 2 B B vk AL 55 K7 %o AL (Legal Profession
Privilege B{EFK LPP) Hiib i SCAF B kLR T AFLBUR (public policy), X
AP H R B E v E . £ CPR Rule 31.14(1) 5t BI#f 156 8H 7] DLIX — /N FE i Bt
WG SRE/AN . GRFRPOX— M EFEES S RMIREEARRE LR+
“EAFER, AMELES.

ERIAE 2 X — AR H R RBOR], 572 ] L= A R A N B sl
(waiver), $IUNFE— A IEH SAH LI SCFRE RS, K —r B35 AEEs
RF SRS B ST ELAE AE ST B P R A VR 7 22 B 12 0 SCA, X R AR B T FEAL
ZEHE ARG M, ATV J7 BB AE B AR A R AR L 2 5
ez S, RUOMRR R & k2

XE SR T — AN ) U an B—ARAE SR B E O NIES P ZI =R N
(mentioned) X— 3, &EWAE—DHIEFFHRATH?

2w 5iF NF S N B A4FES CPR E SR, Hd gt n & & e &4
CPR PD 32 para.4.2. T4t xHiE NIE 5 B3 E /& 7E CPR PD 32 para. 18.2, A i3k
/I

2 [ FRZ i R R T SRR O A B TR A T — B L .

43 VERRAE Y SR TS VR HR AT PR R I 2 58 CPR Rule 1.1 #5E B X7 243 N A TERI B H 53 M2 (i TAE & 2
BRSBTS LD 5

“ WAER M 5.5.1 Bl

® WATERJE ) 5.5.3 Bt

46 A Z R 5.5.2 Bt 5 Webster v. Ridgeway Foundation School Governors (2009) EWHC 1140 (QB)Z 2471 .

54



“ A witness statement must indicate:

(1) which of the statements in it are made from the witness's own knowledge and
which are matters of information or belief, and

(2) the source for any matters of information or belief.”

VR LAIZ A7 SCAHAE it o 18] 38 B SC A IR 38 DAL SE A 75 I s D B 7t
i, B AR B0 A A oK, FE T A LRI BRI aniE N FrilA 15
B R W [ R B i FL At SO BRI XAt A T AR & B IR S ok
BB AR, AFEHUE N B T — Lo A WL B S A S A A S Bk
HEfR . BIINGH 26 I NAEE S aE A E 5 H i “ Ui ” (1 was told by my
lawyer), =% “HEHEIR KT E 517 C(according to my lawyer’s advice ...) 2254
. fFEAE 2 5.3 BA4H1¥) Marubeni Corporation v. Alafouzos (1986) 11 WLUK 46
S TE A IR PP G A an S R B BRAR BX — AR T TR S R i =
Bt ek, MABMMa R ER R 48, mEE N —Miin, RiERE
HENE S OGS TR T TR WA EE, FEAURR B B 5 o1l vl b

T, RHEEL SRR AL I FEBCRANBE S 70 78, B 4 R 5 4 35 40 o) 7
BT A RN R . X —A “HIEEPk” (cherry-picking) 47 L & A8 7o 1
1o — BRI WA T30 3380 el gedliibiar & B2 i iz iz =
W, X e SR 2 HA WA 7L N A B E LR 77 2], FlanEIimx 5 2
TS b, B BUR PR BRI fiR,  BCE W — AR 5 a) @) T 5545 .

7E LR RSC HIAEAR, BUEL I 5 2 () Buttes Gas and Oil Co v. Hammer (No. 3)
(1981) QB 223 M i Z= 45 S SR 15 72 315 3K (pleadings) H1#i f& 1 (referred to)
RO, S BEORIRAL A B, H R OB LR 55 % AL (Public Interest
Privilege) 550555 A DB FE Sl xd 7 B P SO . EREE PR AE SCFS
TR HE B A AR, AR = KIEE A AR,

Denning 5l B A L SCER T K S RIS AL AN s, (H AR ANE ST
MBS (amend) SCASIEKITHTA $2 S 2 A Mk, i

“In general, it is clear that if a party refers in his pleading to a document, the
other side are entitled to require it to be produced,... but it is open to the pleader to
object to its production,.... Buttes in their amended reply and defence to counterclaim
referred to a number of documents. By pleading them, Buttes show that they intend
to rely on them. They should make them available for production. If and in so far
as they contend that those documents are the subject of a privilege, they should
amend their pleading by striking out all reference to them.” 2 #5532 223 1 5

TOEANRBIEARRH T R 4 BRI 4.
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WD

7 Donaldson KyEE NN RIS BiE R LIFARAN, HBNBASH
RSC Order 24, rule 11(1)(b) FHLsEibx 7 & RIX — P FIFETFME T HUWHE L5
— M, SCHIERFRRIRT KA R NE, SPEESRRE, A AR
FAL T o AEBAEIX AW 2 18] ) 70 K A AR R AN U, BB/ A AR
sz, Donaldson AV E i

“It must be right that a bare reference to a document in a pleading does not
waive any privilege attaching to it as otherwise there would be no scope for taking
objection under RSC Ord 24, r 11(i) , when a notice was served under rule 10(1). If,
on the other hand, a document is reproduced in full in the pleading, its
confidentiality is gone and no question of privilege could arise. Where the line is
drawn between these two extremes may be a matter of some nicety... ” (Il S 373 J& 22

& 5D

fJa Brightman KB AN SCHE R A 4 b B 7 55 B 70 PN B AS & X R
B, ABRIN AR AN TR A BEHOX A S 5 E AR AR . XK, W —
J7 EFFREASFERABAME SOCAS T R IMAL, 5 J7 LT RE B BRI B8R J5 A HE
JE, BT HAE SE IR T E B B 2> A5 K . Brightman KL it

“So far as waiver by pleading is concerned, | agree with the judge that
reference to a document or to its contents in a pleading does not waive any legal
professional privilege attached to it. It is to my mind equally clear that a party
cannot rely on a privileged document so pleaded without thereby waiving the
privilege. Therefore sooner or later Buttes will have to decide whether to forego
privilege in respect of a privileged document which is pleaded, or to abandon reliance
on it. If they sit on the fence until the trial (if any) begins or is in actual progress, they
will do so at their own risk. Circumstances might arise in which the other side could
properly claim to be entitled to an adjournment at Buttes's expense. Whether
Occidental could force Buttes to step down from the fence prior to trial by an
application to strike out a pleaded document in respect of which privilege is
maintained does not arise for decision on this appeal, but | would think that
Occidental might be able to do this.” Il #5324 5D

X FEfE RSC N HIVEES AL, it %t CPR T REH A7, 7E Lucas v. Barking,
Havering and Redbridge Hospitals NHS Trust (2004) 1 WLR 220 _L sz 26451 8 %t 7
CPR Rule 31.14 TiXFiiE & S MO R B FERCE i — M A2 5 k4 ik
PERIER S . Waller R¥EE i :

“...itis not absolutely clear whether a party is still entitled to refuse inspection
on the grounds of privilege. There is a suggestion in Hollander & Adam's
Documentary Evidence , 7th ed (2000), paras 13-14 that CPR r 31.14(1) provides an
absolute right to inspection. The suggestion is that CPR r 31.21 then acts as a
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sanction disallowing the party who has refused inspection from using the document
referred to. | have my doubts as to whether that is right. It seems to me unlikely that
the CPR would have intended to abolish privilege at a stroke under CPR r 31.14(1)
without expressly saying so. ...

... However the question whether there was an absolute right to inspection under
CPR r 31.14(1)(a)-(d) was not fully argued out before us. It is possible that on a
proper construction of CPR r 31.14 there is a right to refuse inspection on the
grounds of privilege even if documents are referred to in a statement of case, a
witness statement, a witness summary or an affidavit.*® ...”

7 Laws KVEE -

“Although, ... the matter has not been fully argued before us, and thus no doubt
it would be wrong to express a concluded view, for my part | would have very great
difficulty in accepting that CPR r 31.14(1)(a)-(d) confer an absolute right to inspect,
thus abrogating privilege otherwise inherent in any document there referred to. Such
a construction would require very clear words. The sub-paragraphs are not generally
concerned with documents which would attract privilege, and so have ample scope to
operate without the assumption of any incursion into the law of privilege. It is
inconceivable that they abrogate the impact of public interest immunity, which
presumably they would if they created absolute rights.*® And it would be quixotic if
documents whose privilege is expressly withdrawn (rule 35.10(4)) were subject only
to limited rights of disclosure but those (rule 35.14(1)) whose privilege is only
impliedly withdrawn were liable to be inspected without restriction.”

{H%] T Rubin v. Expandable Ltd and Others (2008) 1 WLR 1099 245, FifkE
BB ) R AE A2 S ) IR NIE 5 R 32 S B — S B IR B 305 4800 BT T %
kL, P LA LR

i Ja Al % (Disclosure) (2017 4, %5 5 ki) —152 16.23 BoXf H BT EF4fixX
— R EE R AT ) s, R

“... The general rule is that:

‘Where a person is deploying in court material which would otherwise be
privileged, the opposite party and the court must have the opportunity of satisfying

48 Waller K% B Ui AE 1256 1 Fh T3 AN fal BEAS A& 4 W i, U7 KA TR At 4k, I AVERE AN REAE
HBUBE B 5E o 1B Waller KIEHHREIN CPR Sk LIRS, AEGE— BRFRBOUIF R ot = K EHr e
e

“ Laws KiLH 5 Waller RKIZE &L —HL MR RBURLAXBUR 5 AFLEGR, FreiAaeg s R/F. BA
A DB SRR, (RSSO USRI . T CPR HA IR U I EE & (mentioned) (1 SC A4 h 4t Hiy
RETHRRBL FTUARA MG R
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themselves that what the party has chosen to release from privilege represents the
whole of the material relevant to the issue in question. To allow an individual item to
be plucked out of context would be to risk injustice through its real weight or meaning
being misunderstood.

The key word here is ‘deploying’. A mere reference to a privileged document in
an affidavit does not of itself amount to a waiver of privilege®® and this is so even if
the document referred to is being relied on for some purpose, for reliance in itself is
not the test®. Instead, the test is whether the contents of the document are being relied
on, rather than its effect.®> The problem is acute in cases where the maker of an
affidavit or witness statement has to give details of the source of his information and
belief, in order to comply with the rules of admissibility of such affidavit or witness
statement*. In such a case, provided that the maker does not quote the contents, or
summarise them, but simply refers to the document’ effect, the older cases hold that
there is no waiver of privilege®. Perhaps if the maker goes too far, he can be put to
his election as to whether to leave in the reference and produce the document or to
take it out and retain privilege®®. At all events there is no automatic waiver.”

5.5.2 MifEEHZ —: AE# (disproportionality)

L VAR AEAT A A A 2 1 SOV R S A R X R SO S BUAE XU 1)
) B 75 i b i — MR B A5 & . etk (proportionality) 52 CPR KR

50 I Nea Karteria Maritime Co Ltd v. Atlantic & Great Lakes Steamship Corporation (No.2) (1981) Com LR 138
et Mustill KVEE 1

LAY AN R B — 0 A R e A SO FE AN F24: L Rubin v. Expandable Ltd and Others (2008) 1 WLR 1099;
Brennan v. Sunderland City Council (2009) ICR 479; Digicel (St Lucia) Ltd v. Cable & Wireless Plc (2009)
EWHC 1437 (Ch); D (A Child), Re (2011) EWCA Civ 684 %54,

52 AIAE R VA T7 4R B % A R S AL SO R ABAROBZ SO (B2 oR B SR AR BRI Sk E — A Al 4
IRE BRI, (B R B RAKBIZ S A A, TIAEFAL: W Marubeni Corporation v. Alafouzos (1986) 11
WLUK 46 b IFEESGHIH Lloyd Kk 5tk o

3 RBERUENTEE B EGENE T TR SO I AR R SO R B R B ER (BlimiE A R 23 “AR
PARITE, BRIFUXT T [N+ ") I Orr v. Crowe (2009) NIQB 17; Donaldson Judicial Review, Re (2010)
NIQB 47; #7] I AXA China Region Insurance Co Ltd v. Pacific Century Insurance Co Ltd (No.2)(2005) 3 HKC
359; Urban Renewal Authority v. Agrila Ltd (2009) HKCFI 229; Equiticorp Industries Group Ltd v. Hawkins
(1990) 2 NZLR 175; Burkle Holdings Ltd v. Laing (No.2)(2005) EWHC 2022 (TCC); United Capital Corporation
v. Bender (2005) JRC 144 Z55:41,

54 I, CPR PD 32 paras.4.2(2)5 18.2A(2). 2 il ) RSC ZRE N F2 At — 13 #i15 B2 i 43R (statement of grounds
of belief), 7£ CPR JGAHAIX 7 %R, {H CPR PD 32 paras.4.2(2) 45 18.2A(2)i& [AIFEIER -

5% i, Government Trading Corporation v. Tate & Lyle (The Times, 24 October 1984); Marubeni Corporation v.
Alafouzos (1986) 11 WLUK 46; R v. IRC Ex p Taylor (1989) 1 All ER 906 2541 .

AR, WRIENGERKZE, MRS T NE, SRR R ke, RAACHER, BE
BIE AR & e He SR kR, &2 EEZSC#F: W Marubeni Corporation v. Alafouzos; Government
Trading Corporation v. Tate & Lyle; Bourns Inc v. Raychem Corp (1999) 3 All ER 154 2544 7£ Goldstone v.
Williams (1899) 1 Ch 47 54, 75 2 BT (KISRIKUFVA v, UE AR AR AL T — 0045 S BUCAF I AN T SO N A IR,
R A SO RRAE A DA IR, AR ICSRAE A 2 J5 B BT W, BT LAV R R SR
BIRNENE . ZAMEW A R TEZ J5 3 United Capital Corporation v. Bender 271 2R
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Wz —, £ CPR Part 1 #iA AT, 244K Part 1 oI (4 A A5 0 KD I 2 i
FERANEBRA AR, O HFENEEAR LA NSRS  Feal 2D T
A EE Ce-discovery) SRR EE 4 b 4 R MOR BB BRROE OL T, 2 A R
FEVABAEAT AR DN ) — D EEFE.

CPR Part 1 fFIRJEINS  CRemlE AT 23 N IR A LI R, EAAL
) Bk 15 B AP 2228 e 0T S LN L, 91 I AN iR A N2 /N R AR 5
HMBEZE RS S A2 T B, B 752 & TN R L = I SR A Ctest
case), {EAT VX Aoehlz)m, HARFEZRE AT AT DARYERE 1 VA H AL A
il B EE BT B NG RE ST AT IR Ve S W R AN & 908k SUAF (=
KR X RAT AR SRS

TEAS B BT EE 0 W A2 15 B SR VR VA 77 & BT 4 i 5 0 V0 7 2 ) 78 S 31 SR 5.
LB AENUEE R LS, TR S R B2 A5 b5l : L Danisco A/S .
Novozymes A/S (No.2) (2012) EWHC 389 (Pat)/:fl . 1H AN [] i A2 15 e LB A 18 A i
ST 15 LA B 0 2% R R R SR BRAE 12 SO Bl S (1) 5 TR B R S o 1 40— 77 45
NAE— W UE NUE S 2] 7 —H) “HRPEA = iRk, 1EE R 77 T o) 54k
(PG BF VA R AN L, A RZ R 2 BRI MIE NIE T 23 A3
Faid 2 JVERTE 590306 1A 7 RN AC S FF UV 7 2 5, IR FITIE 1) BT B
T il DUAEH B B SRR o VERRAE IR RS 0 AR B 1% R AN RA T SR K4,
HTEAARTAF o AT DL A —AN 5 WL B9 7R 150 B X 7 TH 25 RS o 9 — AN il 4
BUAR K — AP K e — N Al i e (& 29 JLAR A 7 J& M 2 SCE A
CRERRE), HFENESRM M — BRI (Declaratory Award) . Ji & Ay
O R B R AR S AR ) B AR S S, BTCAEE R DL, (H
R SR L, TR B il A FORARHEAE . MR 4 DL [E (Arbitration Act 1996)
2 Section 34 (2)(h), FEXFHXT7 VLRI OL T Bt P e 2 BT RE
PR EEAS RO EAF W S SRR, AR AT RE & & o, FHCAE A
F Bz M — 2 fR iy A T BT g R o AP AR AN R X 4 K
2, Je—A “AI 20/ EM” (uicy case) SIEEEERRIEM. fhiklEk
E ST T T RERT T EE R 8RR T RE AR 2 R AR 5 5d MR, bk 2 15
ARPAEJLR B Pk o] DL HEmT B], A 2C B R 03 R AE A B AN 7 2ok 6 2,
AT RERT (0] R B R A4 . BT DARTEE &1 W Ui i B e Ay 22 Wy XU R KA
JfisE B EARTH T, ZEFH NS RIEMUER AR RS2 . BT &
AP EFARE KRBT R /S ok, B ERREW AR SCHRIEH K. BRmES R
ik, BIMEREFFREEH I, FEHREE N TR, BN 78N S 9HE A S5/8
LRUEN o R4 NARE RBIW T EEFR17] (Opening Submissions) 545 22k
1] (Closing Submissions) &%t R & L F T SO A BLAS#:, AP0 sk

PL_E PRI 5% (Disclosure) (2017 4F, 5 5h) —+52 15.25 B

ST A ES )\ E LT SO R AT VAR 4
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“The CPR have introduced a new ground of objection to inspection of
documents, namely that it would be disproportionate to the issues in the case to
permit inspection of them... There is no definition of ‘disproportionate’ for the
purpose of this rule®®, but it is plainly related to the concept of proportionality used in
the overriding objective contained in CPR, Pt 1. However, the overriding objective
uses proportionality in relation to the value, importance, and complexity of the case,
and the financial positions of the parties, whereas the disclosure rule requires
disproportionality only to ‘the issues in the case’. Nonetheless, the court will take
account of all the circumstances, and indeed is bound in exercising its powers under
the rules seek to give effect to the overriding objective.>*Proportionality can also be
used by a party who complains that his opponent is swamping him with excessive
disclosure.”

553 PIHEHZ = REXAH—77 HEAFH REZZ M

CAEARB R LESRBIE B ERIZMPRIA (Statements of Case) 445 )5 1)
VRUATFE A2 BT I S5 A0 B4 85 SOk fEIX— AP, Hp—AMEEZER
JFE A BEOR PR R 0 SO SRR T T b, B (possession) Bl 4

(control, o] MARIR NARHUAS) . tnSRAE, FBEAAEE T AME 3R 1.
TR 22 SR 1% B 1 — D7 an SR A — A AT R AT (17284 F) Cenforceable legal right)
AT BN A A, 152 3% A H 45 #E 11 514 - ££ Dubai Bank v. Galadari
(No. 6) (The Times, 14 October 1992) Z:f1, — i [ Morritt KXiZ%E T &9 & /5 b
IR — Y& I EIAG — 2 WOCF R4 EE  (to use all lawful means available
to them to obtain possession, custody or power of specific documents). {HiX—/
L8 EVRBES E SHERE, FIHEEE TATRAN L E BIX AT P .

X RAE AR L e R e > AT I B e S A e ) s I
NA), A F SRR K aw GEE R MHSLRTEND 75 ZAE YRR P
Fe Ly B, B EESF HAME B A R AT . X R Wiz AR AR
PFX LA, A — DN EORTERIE DU e A A BCEE IS, thiE S
X EESTAF R AT SR A AT VR EREAUR] o (EIIR AFRRITE , Wiz 2 =] 1A B w) 22
SRIXLEIL N P AR E o X7 MR IR F S AR -CEZ 8.6 BUA R4
W, AR,

(EBAEARBUITIE S R3O A2 SR K B R SIE NEF IR KA
SO, BT HEGT ZI A EER . X BAT 73 50 0 SR Rt ) DA, IR R LA R
KA HIRE T, X B SRS B R, X RN —J7 B F A DL
SAFAEAD T P ECE VAR A, WA RLZ RN R K SR L B3Rk E . (HAEAR

8 ). Real Estate Opportunities Ltd v. Aberdeen Asset Management Jersey Ltd (2007) EWCA Civ 197 %4,
59 . Simba-Tola (Abena) v. Elizabeth Fry Hostel (Trustees)(2001) EWCA Civ 1371; University of Western
Australia v. Gray (N0.8)(2007) FCA 89 £G4 .
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BT IR AN, — O BN R . EEEGENIES H 28R &
(mentioned) SKHt C(relied) — e 3CAF, WENLIZAT BE KM SR F X 07
SCAF ISR R T B o 10 H R B SRR (1 — T3 ] A SR . E R ek
NUEF SOy BUX LA, st/ ] LIRS (L& 5 5t n] BLIR1S)
RSN o K ARIEBEAT AN BN, R T dr 4 SO — T R ER
(K155 71 MU IX Bk 5 1 SCAF S o dn T B 2 =] BEOR S SCA

PL_EFr iR W EUREER Nourse K35 H 7E Rafidain Bank v. Agom Universal
Sugar Trading Co Ltd (1987) 1 WLR 1606 5&l ffrii, iR :

“... I find it impossible to hold that rule 10(1)®° applies only to documents
which are in the possession, custody or power of the party concerned. It seems to me,
both as a matter of construction and as one of common sense, that the omission of
such a requirement is deliberate. The party who refers to the documents does so by
choice, usually because they are either an essential part of his cause of action or
defence or of significant probative value to him. Neither of those functions
presupposes that they will be in his possession, custody or power. ..., the material
provisions were evidently intended to give the other party the same advantage as if the
documents referred to had been fully set out in the pleadings. Why should that
advantage be automatically denied to him because the documents are not in the
possession, custody or power of the party who refers to them? Moreover, under rule
11(1)8 the court is not bound to make an order for production. It has a discretion
to do so or not as it sees fit. The authorities establish that an order will not be made if
good cause to the contrary is shown. Doubtless the absence of possession, custody or
power will sometimes amount to a good cause. But why should it invariably do so?
Suppose a case where there was a technical absence of possession, custody or
power but nevertheless evidence that the third party who had possession of the
document would very likely make it available if only he was asked to do so. | can see
no reason for thinking that it was intended that the court should be powerless to make
an order whose practical effect would be to require the request to be made to the third
party.”

A_E IR SR B 20 R BEAT X AE SCRIE R E B EUIE NIE 5 e R S, 251
9 35 fir 2 IR B R AL o 21— B8R K S AR BOR EA N ATl
oS, ESEhR BN IZ SO R SR =07 IR AT REAE % 93 N ZOR Tt 2 52 AL,
IR BEt AT B AL A 2N A 5 =7 RIS SO

60 RSC Order 24, rule.10(1)#t % : “Any party to a cause or matter shall be entitled at any time to serve a notice on
any other party in whose pleadings or affidavits reference is made to any document requiring him to produce that
document for the inspection of the party giving the notice and to permit him to take copies thereof.”

61 RSC Order 24, rule.11(1) 1 J5—BE: “... the court may, on the application of the party entitled to
inspection, make an order for production of the documents in question for inspection at such time and place, and
in such manner, as it thinks fit.”
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554 PIEEBZ . XHER. FHERE

5 RSC AN[Al, fE CPR [HhrEdiFE (standard disclosure) 2R SCHF2 154 %
(relevant) DA S5EAEN 7. {H7E Barr v. Biffa Waste Services Ltd
(2009) EWHC 1033 (TCC)4affil, VBNl Jufi e 2 K 45 & 1 S0 2 6ok, CPR
Rule 31.14 A& H . (HEH T CPR B4R A H R E LRIV, BT AXHZ A H 5
U AR AR LB R BRI R, R 23 e SR A e — L2 TE R S e A
INESIR

fE Wm Morrison Supermarkets Plc v. Mastercard Inc (2013) EWHC 2500
(Comm)5Ef9l, JE &5 P MR B i S 56 ik 1) B a5 R I 401 2K, A o [m) 9 [V e, ff
WEHIE (stay) PFIAFRFZAFRRNERE (European Court of Justice) (1) L if45 R,
B FH A AR e 4B 48 o X I I VA BEAT TE 8 A XU A ELAS A B HESI R R
5 SR 5 PR T R A O T SRR R VR UARER T ) A 1T 34 A8 IR UE E F R
SR —A4n U . Popplewell KL B AEZaAE AR BT fk () fr %, #8070 S5 KR AE IR
NIEE 8 SR LA IR 9 1 MBSO N2, T R0 1 U B SRR g Sl
5 (the documents had been mentioned not for the purpose of relying on them, but for
setting out the history of events). B B Z & ZE NIE 5 &N 7 R IEFIATE 7
() — > E B Cinterlocutory application to stay), [fjiX—>HiiE &9k iE
#i, FrLA S 4 ST < (the witness statement had been prepared for
an application that had been dispensed with and was no longer relevant to an issue or
dispute between the parties).

ET NS RR n—8b &A=, XA R
HEMEE, B, PN (confidentiality) FFATR N 44 (privilege) &,
B A IRk AT CUAE AR B . ) o AR SO RO BR . bR R B RS

(redaction/blanked out/sealing up) HAth o S {HAG L 14 1 N S BF0RE, 17 a0 SR
EMEN AT RURE A IS, X7 WA, VAR Ly & S0 R R ivExt i i
RERIPEEL ZAEANE R, (HEARVEN T 9 FHNER . X OREEELORY  dr 2,
TEAN R (B TR G0 REw . *

B M B AR IX J7 T A7, Tomlinson K% B 7 Three Rivers DC v. Bank
of England (2002) EWHC 2309 (Comm)%& {51] = 45 it -

“So far as concerns those few instances where confidentiality issues are raised,
| have directed myself by reference to the decisions in Science Research Council v.
Nasse (1980) AC 1028 and Wallace Smith Trust v. Deloitte Haskins Sells (1997) 1
WLR 267. Those authorities established:-

82 WAHB-EEZ 7B,
8 WAHHEEZ 1B,
6 XA AR ENRE Y 1.7.7 Bt5 1.7.8 B.
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(i) Where confidentiality is raised, it is not a ground for PIl (public interest
immunity) in itself, although it may be an ingredient of or relevant to a claim for PII;

(ii) If the disclosure of the documents in question is shown to be necessary in the
interests of the litigation, then that need overrides confidentiality;

(iii) However, in such a case, the court will be concerned to see whether the
needs of the litigation can otherwise be satisfied, eg, by considering redactions,
disclosure from other sources or other appropriate means.

| do not consider that Article 8 of the European Convention on Human Rights
calls for separate treatment. Subject to specific instances where it is agreed that, for
example, the identity of informants is irrelevant to the issues in the trial and that their
anonymity should be preserved, my conclusions thus far on relevance and necessary
demonstrate that any incursion into piracy which may here be involved is necessary
for the protection of the rights and freedoms of the parties to the litigation.”

5.6 P (Exhibits) =38 % iS04

CPR Rule 31.14 A #E £ 1515 3R & 5 800E N UFE S B4R BT & (152
PR R SO E . X B AR X T DUBAR 2], S REH ILEIE & E0EA
IS A L E EE A BT EE a2 A s L — T s A RS — A
J7T Cex parte/without notice) HJHITE, n4E4 Cinjunction), FrbAH —MEH 4
[ 5 2P e 0 5T4E . I EAR R Rl Be 2R i 2 2%, 77 ZE R R A9 RF
2 o IX— R SRR AL BT S ) HA ST, 22 — IR BRI, JTE L B ot
RFAE . HEANBA—EMSE], FNREA—ERRBME T, EE2HEA
ToRVE

7E Nissho Iwai Corporation v. Golf Fisheries Company (unreported, 12 July
1988)%: i, Hirst K& E AALE M 4 S i SO 5 3 7 BiE NIE 5 A 32 K 3T
PEAS—F o (BIRBEIE A BT N 40 IR S SO SR a5 5 &l . 5
s A& TR R AT AR A — A 75 B e iz MR R B
H S 75 P U S T FE IR IR 5 HIER 7 WA, AREAEXS T & b e 4 R 4
PR, 249K, WS35 RE FHil N BB B I LU B i S i Se Bl 5 5
HE N

6. EESIEANILES

# 25 (affidavit) BiiE AGIE S (witness statement) 220 & 44 FH (1 SC B EHE .
BN T 1548 T B T8) 5 SR U 15 St B¢ i i o B T 5t B A R L, B I8
H e DABE AT B A e () S T E NE S BARCART T3k 32 EHE  Cevidence-in-chief)
g F A Cexamination-in-chief) FIfiyk. AHeEH SIENESHHERZ M2
FEYRVA I AL A i) o [A) PR 148 i % Cinterlocutory/interim application), 5|40 7E 4«
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T2 4.3 BRI o P Rk B2 2 P S R A 252 R % o ToiR A HI BT IR
] 2y PR B AR 5%, X7 ARSI B B uiE NIES I ERPRD rik B s it
MAESEK SR B SN (EREGITE), ARRZ RS,

EEANSVEME X CPR THERESIENIESHATEME, RfEiHs—i CPR
Rule 32.6(1)Fl — M HR IR T BE, BRAE A FE BUART A Rl 223K, 75 &R
PIE NAE 5 [FE B SR AHEYE . CPR Rule 32.6(2)(a) Al 7€ 24538 A Al LU b —14r 4%
MRi& (Statement of Case). fE—LELUAIR S, X 0T DA BiZ B o8 oy th 3
FEIE NAIE 5 B SC IR 2 B SRR U 4 AE 5 373 . CPR Rule 32.15(2) ¥ 24
FANARME D EFIEEUBRIENES . HIX—k, Ath/ith AT 58 6%k M xd 75 B
[T ATA Bl o 75 e mp () 5 it 1) R o s =, a0 2 s — AR
4 (Freezing Order) 4454 (Search Order) %: W, CPR PD 32 para.1.4(2).

FEAEUE L 5 I ZEE R LR LA

(—) fE Askin v. Absa Bank (The Times, 23 February 1999)5t%51, Tuckey Xk
B UL RIS BB . “ .. applications of this kind evidence should be focused
on the essential points. As was accepted in argument before us the court is concerned
with the big picture, not a multitude of issues of detail.”

(=) HIFEPTIRIRR a1 A 15 ZRIEBEAT A b IESF W T,
(=D JIrA (¥ 55 SIS AR 2 B2 M TR R HEA

YD f B LI 2 D AR ORAIEAIE AR 55 H 75 R B 5 S BA ] 1 K WA Cadmiission)
e S — 8. XSRS o Fl R ey, AnAEIE NIE S kil [
TR, X 7 AL 23 n) 2 e HR AR — A 0] A 3 A Ok B R ] SCAS 4 Cinterim
payments): I, CPR Rule 25.7 55 Revenue & Customs Commissioners v. GKN Group
(2012) EWCA Civ 57 2556451 . T an RAEUE NUE T AR S SL8 073 5 5 R T iE
R UVE AT, A 7O 5 A SR FLAGUE N BUSSE T R UK

() AEAELFBUENIES TTRAIMENL, X FEONEEE SRR L
(Legal Professional Privilege) F#4X%, TikMINHFZE, FHRER K. MR
SR BISMNOEOL, BIANTEDTHE—N 2 HIR I FIE I, B 5 st e 75 AR IR
UIE 5 Hh 5 WAt A A T 2R A A B 5 T JE B PRI 7 — MR 5 9 Pt .

() MRS IENIE S BN BAT ERRR AR, I A JUE 20 1.

8 " LAZEZ 55.1 B,
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7. MEARRIFCANERSE

XN E BB IR AR 5 B, I RAE— I S LR B O AR SR &7
P — LeF SR R VF R T BB, AR A AT iR e, BB, A LKA
[PBAT S BT 57T o BT LAWTER 2,77 F5 A B2 2 R 15 5 DAL A (5], B ]
DL E L2y (breach of contract) JNHMVERE (BTG 20H P2 ST E
ﬁ@ﬁ@)$%ﬁ%om%@@@%%x%u@%%%(ﬁ%%%ﬁﬁ%ﬁﬁ)
(PSR Fﬁu%ﬁmj‘i@ﬁfi e ERAR IR & L AE B 248 & (Specific
Performance Order), fir4 i %Q’JEl’]Zﬁ%J:T&&%&‘fBﬁ@ﬁ%]ﬂ?‘Aé’]EF'%JLEEI’J
A

AR 2 1.2 BHREIHE_EARKA D7 A& A K SERT S B2 ik, 78 R ik ik 1%
B N EAME A A S A S TR R B SR IR T, 2 VAR X P L 2 R A
B, HEEERAR R, XMIHRMECEANHAAE. RS AEREIRZ RN R A=
MBS, IRA S S bl SRR AT S BOE . X R EIH B a4
ZARN (AR B2 FODFERTHE 2 K& DA T J5 , TR A A 75 B A a1,
T A A AR BR B2 7 I R A SR LB N b (stay) B, BT HEEE S RGN
T 5] o 75 AR K BT 1], 3t 02 R NI AR B 08 7 i ok 38 Coppressive)
S5RANF, FNEEZ R 2N T B RS AS 3 . BT DL S SR s 5649 %) 1%
HOEAE B HEPE, IUI7E Leon v. Casey (1932) 2 KB 576 a4 91, Greer KiEHE ¥

“The order for ship’s papers was invented at a time when it was necessary in
order to do justice to the case of the insurer: it has now become an unfair and unjust
weapon in the hands of the insurer.”

Ty e i B e T A X PR A3 R 1 a2 VAR R E AL (discretion), T AT
DAAEAS B ) e f A R, %% BHHEA T AT X AN EA . Xk, Xt
PR N REHE TR KEIASE o MBI SE 2 7R BIE R 52 R N B - 1 = 0
HIAT, PREE NIRAAN S IIE RAEF RN EINEN, ARG Rariies, #
B N T B2 AR AR I SRR DA . CARAEARTEZ 4.2 BARBEAES KT
CPR T, TR AABE RIEDUH X2 (R A2 IR SR H —Makai & m(Mm
denial) DUHBZERS[E], I EAESCPiERE NG IRPVEG S EHF — N R4 EH S
(Case Management Conference), 1F k& i PR 2w BRI 75 %T%%%
A 0] A RS INIE AN 2B X AR RERBE N TE AR R PUAE 2 /T, PRI AN 20
B AR IE SRS SE AT R . FTLL,  BIAE BOMHOE A TR B NTEORRS & L0/ IR 5 |
b —2c IR 250, BORZ AR AN A8 _EE AN HOL A0S EIE AR N\ 5t B EX
iﬂ%ﬁﬁﬁ,tﬁﬁkTu%ﬁmmﬁﬁmfﬁ,ﬁ@%fﬁ%ﬁ&ﬁmh#
CANPAAASIE T B A0 T 50 I H R O XU Pl 5] S5 56 (VA bl 754 J 1) 5
R, X0 B SRR ) S

7E (International Hull Clauses) (01/11/03) FrvHE#% 2 H 56 T X0 2 40 2 i () T
{8454 — %49 “Duties of the Assured” [13EH 2T SC, AW :
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“45.1 The Assured shall, upon request and at their own expense, provide the
Leading Underwriter(s) with all relevant documents and information that they might
reasonably require to consider any claim.

45.2 Upon reasonable request, the Assured shall also assist the Leading
Underwriter(s) or their authorised agents in the investigation of any claim, including,
but not limited to

45.2.1 interview(s) of any employee, ex-employee or agent of the Assured

45.2.2 interview(s) of any third party whom the Leading Underwriter(s) consider
may knowledge of matters relevant to the claim

45.2.3 survey(s) of the subject-matter insured
45.2.4 inspection(s) of the classification records of the vessel.

45.3 It shall be a condition precedent to the liability of the Underwriters that the
Assured shall not at any stage prior to the commencement of legal proceedings
knowingly or recklessly

45.3.1 mislead or attempt to mislead the Underwriters in the proper
consideration of a claim or the settlement thereof by relying on any evidence which is
false.

45.3.2 conceal any circumstance or matter from the Underwriters material to the
proper consideration of a claim or a defence to such a claim.

45.4 Clause 45.3 does not require the Assured at any stage to disclose to the
Underwriters any document or matter which under English law is protected from
disclosure by legal advice privilege or by litigation privilege.”

7t Yasuda Fire v. Orion (1995) 1 Lloyd’s Rep 525 &, #5 i) AR{RE: & 2
T A EARES 52 R AR5 4) (agency agreement). &4 — 4 SCER
B (ENESAARBEND FEAICE S ) B G A& OR300 XS A o0 U5 R 11 K
H, JtE&5 RS A Hm s o e A 2

“4.2 ORION will maintain or arrange to be maintained all necessary books
accounts records and other usual documentation appertaining to the marine
insurance business transacted by it under the terms hereof. All such books accounts
records and other usual documentation shall be the property of ORION and the duly
authorized representatives of YASUDA (EUROPE) including its accountants shall be
entitled to inspect the same at any reasonable time following a written request so to
do and to make extracts and copies of any entries therein relating to the underwriting
conducted hereunder on behalf of YASUDA (EUROPE).”
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ZJERUTT A4, #4 Orion AR 5 45 Yasuda Fire i35 £0/5% 2 (repudiation)
MM & 52 I/ 2 T2 A BERAE 4.2 6 U MR E SO bl S 4 48, B
HHE XTI G/ CEZ b, S A REEAT 4.2 %X 5TE. XS
JER A I e [V B RO B HI R, T VR R S A A A K O B R R B S A
Colman KiZEE CHF 1R HEFEH T RITERME S

ERE ) 2 AE AL A4 (time charter-party) FruER% = NYPE 2013 1)
Clause 15 #7E:

“... the Master shall keep full and correct deck and engine logs of the voyage
or voyages, which are to be patent to the Charterers or their agents, and furnish the
Charterers, their agents or supercargo, when required, with a true copy of such deck
and engine logs, showing the course of the Vessel, distance run and the consumption
of bunkers. Any log extracts required by the Charterers shall be in the English
language.”

Rldt, WA (charterer) B3R RIS A XM MAATIC RSO CFF
BEAE— Ly K BRI IR ZE BOE N RRAE R I R R4, AT ARG AR R 04T
HES®RIHE (B TREIONEHESER), UEERZERAENEH.
AN 8 BN B R SR 25 o AL E R AN AT AR RIS, B S i R e AR B
SRAM B0 1% 2 FO 40 R B AR R s SRR P . IR RLZ A IR E
JIr CATE 75 [X 43 A2 U B 4% 25 BY2 W T4 R 2838 VE i S0Pk ot Lk 1R 2 R 20 4
H R AN AEAE P ar BRI H &, SRR AL AR PR, Mzt
SAEHR B AR A EA RLIR M E R (declaration)

Mo F R VFR] N (Licensor) 551 AT N (Licensee) Z [R][VF AT M3
WA — 2 AUVFVE ] AR BV m] NI 5 id R 465, e

“The (name of Licensee) shall keep and maintain in accordance with sound
accounting practices true and complete and accurate books of account and records of
its [transactions and businesses] and its receipts. The [name of Licensor] shall be
entitled at its own expense to inspect, examine and make copies of such books and
records. Such inspection shall be made at the offices of the {Licensee} during office
hours by the [Licensor] itself and/or a qualified accountant and/or an authorized
representative of the [Licensor]. 15 (fifzeen) day s written notice is required by the
[Licensor] to the [Licensee] and shall occur not more than once in any period of 12
(twelve) months during the term of this Agreement.”

VLR, BATI RSN O R FER” EARARR
A TS LN b2 00, DHE— e R EIRFR S S L — T, kAl
R ASERTIUASIESE 5 1 2R S DLURGE /& 15 T an R e B 75 F it
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