	附件五  

北京仲裁委员会/北京国际仲裁中心
国际投资仲裁上诉程序规则



第一条  提起上诉程序
（1） 根据本附件五提起上诉的当事人（以下称“上诉人”）应向本会提交上诉通知。上诉通知应包含以下内容：
1. 将仲裁裁决提交上诉程序的书面意思表示；
2. 上诉人及被上诉人及其代理人的名称、国籍和住所，包括邮政编码、电话、传真、电子邮箱或其他通讯方式；
3. 对仲裁裁决提起上诉所依据的协议；
4. 对仲裁裁决的全部或部分进行上诉的事由的简要说明；
5. 关于按照本附件五选定的上诉庭成员或选定标准建议；及
6. 上诉人认为必要的其他内容。
（2） 上诉人在向本会提交上诉通知的同时，应将上诉通知发送给被上诉人，并向本会说明向被上诉人发送上诉通知的日期和方式。
（3） 上诉人应按照本附件五第九条和第十条的规定缴纳上诉案件登记费。
（4） 包含第（一）款规定的全部内容或本会认为实质性符合该款规定的通知为完整的上诉通知。如果上诉通知不完整，或申请人未按第（二）款将上诉通知发送给被上诉人，或未按第（三）款规定缴纳上诉案件登记费，本会可以要求上诉人在合理期限内予以补正或补缴。上诉人未能补正或补缴的，视为未成功提交上诉通知。任何关于上诉通知是否完整或成功提交的争议由主任决定。
（5） 上诉程序应被视为自上诉人成功提交上诉通知之日开始。本会应当毫不迟延地向各方当事人发出上诉程序开始通知。
（6） 上诉一旦提起，上诉人与被上诉人在上诉程序期间均不得要求履行仲裁裁决或向任何司法机关申请执行或撤销仲裁裁决，除非上诉程序终止。


第二条  上诉庭的组成
（1） 上诉庭成员应为三名，并应从《北京仲裁委员会/北京国际仲裁中心国际投资争端仲裁员名册》中选定或指定。上诉庭的任何成员均不得与作出仲裁裁决的仲裁庭成员重合。
（2） 除非上诉人与被上诉人另有约定，上诉人和被上诉人应当:
1. 在收到上诉程序开始通知之后15日内各选定或委托主任指定一名上诉庭成员；且
2. 在被上诉人收到上诉程序开始通知之后30日内共同选定或共同委托主任指定第三名上诉庭成员。第三名上诉庭成员担任上诉庭主席。
（3） 上诉庭成员未能按照第（三）款的规定选定或指定的，由主任指定。
（4） 上诉庭自本会通知上诉当事人上诉庭所有成员均已接受选定或指定之日起视为组成。
（5） 受制于第（一）款至第（四）款的规定，上诉庭成员的资质、选定或指定、披露、回避、替换等参照适用《北仲投资仲裁规则》第三章的相关规定


第三条  上诉事由
上诉仅可基于以下事由提起：
1. 仲裁裁决对适用法律规则的适用或解释存在错误；
2. 仲裁裁决对事实的认定存在明显且严重错误；或者
3. 本会或仲裁庭对案件缺乏管辖权，或者仲裁庭超越其权限（假如其未被第一项和第二项涵盖）。


第四条  上诉庭的管辖权
上诉庭可自行决定对上诉事项的部分或全部是否具有管辖权，并作出裁定。


第五条  上诉程序的进行
（1） 除非上诉当事人另有约定，上诉程序的地点及语言应与仲裁地及仲裁语言相同。
（2） 除非上诉当事人另有约定，上诉人应当在收到上诉程序开始通知后15日内提交上诉人陈述，被上诉人应当在收到上诉人陈述后30日内提交被上诉人陈述。
（3） 上诉庭应举行庭审，以听取上诉当事人的口头陈述，并可以向当事人提问。庭审的日期和地点，由上诉庭商双方当事人及本会后确定。经双方当事人同意，上诉庭也可以不开庭审理,而仅基于上诉当事人提交的文件作出裁决。
（4） 受制于第（一）款至第（三）款的规定，上诉程序的进行应参照适用《北仲投资仲裁规则》第四章的规定。上诉庭认为上述规定不适宜的，可以在平等对待上诉当事人的基础上依照其认为合适的方式进行上诉程序。


第六条  上诉通知的撤回
（1） 上诉人可以在上诉庭组成之前撤回上诉通知。
（2） 在上诉庭组成之后，上诉人申请撤回上诉通知的，是否同意应由上诉庭决定。


第七条  上诉程序的终止
上诉程序在如下情形应予终止：
（1） 上诉庭作出不具有上诉管辖权的决定；或
（2） 上诉通知被撤回。


第八条  上诉裁决
（1） 除非上诉程序已依照第七条终止，上诉庭应在上诉庭组庭之日起90日内作出上诉裁决。主任可应上诉庭的请求延长该时限。延长时限不超过30日。上诉当事人同意上诉庭延长期限的不受前述限制。
（2） 上诉裁决取代仲裁裁决，并应采取以下方式之一作出：
1. 采纳仲裁裁决；
2. 对仲裁裁决作出实质性修改；或
3. 作出新裁决。
（3） 上诉裁决应依上诉庭全体成员或多数成员的意见作出；上诉庭未能达成多数意见的，上诉裁决应依上诉庭主席的意见作出。持不同意见的成员的意见或声明应附在上诉裁决之后，但不构成裁决的组成部分。上诉庭的其他决定或命令也适用前述规则，但上诉庭授权上诉庭主席就程序安排作出决定或命令的除外。
（4） 上诉庭在签署上诉裁决之前，应向本会提交上诉裁决稿。本会可对上诉裁决的形式提出建议，并可在不影响上诉庭自主决定权的前提下，就其他问题提请上诉庭注意。
（5） 上诉裁决应由上诉庭成员签署并加盖本会印章。持有不同意见的上诉庭成员可以签署，也可以不签署上诉裁决。
（6） 上诉裁决一旦作出，本会应毫不迟延地将其发送给上诉各方当事人。若上诉各方当事人未能向本会缴清全部上诉费用，本会可暂不发送上诉裁决直至该等费用缴清。 
（7） 上诉庭作出的上诉裁决应为仲裁的终局裁决。


第九条  上诉费用
（1） 上诉费用包括以下项目：
1. 上诉庭的报酬和费用； 
2. 其它相关辅助项目开支，以上诉庭批准的额度为限；和
3. 本会收取的上诉案件登记费及管理费。
（2） 第一款第1项所指的上诉庭的报酬依各成员的小时费率确定，并适用《北仲投资仲裁规则》附件一第三条第（三）款规定。
（3） 第一款第2项所指的其它相关辅助项目开支按照该开支的实际或合理金额收取。
（4） 上诉案件的登记费为30,000元人民币。该项费用不可退还。
（5） 上诉案件的管理费一般应介于50,000元至200,000元人民币之间, 由本会依照上诉案件的情形加以确定。
（6） 上诉庭在作出上诉裁决前应要求本会最终确定上诉费用，并应在上诉裁决中载明本会最后确定的上诉费用的金额及项目明细。 
（7） 除非上诉各方当事人另有约定，上诉庭可以应一方当事人的请求或依其自行决定，根据案件结果、各方当事人对上诉程序的高效快捷进行所作出的贡献及其认为相关的其他情形，在上诉裁决中确定各方当事人应承担的上诉费用的比例及金额。
（8） 如果上诉程序在上诉裁决作出前终止，本会应根据上诉程序进展的阶段、上诉庭的工作量以及本会认为必要的其他相关情形确定上诉费用。
（9） 上诉各方当事人就上诉费用向本会和上诉庭成员承担连带责任。
（10） 除非上诉各方当事人另有约定，上诉庭可以应一方当事人的请求或依其自行决定，根据案件结果、各方当事人对上诉程序的高效快捷进行所作出的贡献及其认为相关的其他情形，裁定由一方当事人承担对方当事人的包括律师代理费在内的全部或部分费用。


第十条  上诉费用的预缴
(1) 上诉人在提交上诉通知时应向本会全额缴付上诉案件登记费。
(2) 上诉人在提交上诉通知时应向本会预缴上诉案件管理费。预缴金额由本会依据上诉案件的相关情形确定。
(3) 上诉庭组成后，上诉各方当事人应按其与上诉庭成员的约定或依上诉庭的指示向本会预缴上诉庭的报酬和费用。 
(4) 在上诉程序进行中，如果上诉庭认为必要，可以要求当事人进一步预缴上诉费用。
(5) 一方当事人未按规定预缴上诉费用，本会或上诉庭应通知其他当事人，以便由其他当事人在规定时限内向本会代缴该费用。当事人未足额预缴上诉费用的，本会可建议上诉庭以其认为合适的形式继续上诉程序或者中止或终止上诉程序。 


	Appendix E

Beijing Arbitration Commission/Beijing International Arbitration Center
Rules of Appeal Proceedings for International Investment Arbitration



Rule 1  Initiation of the Appeal Proceedings
1. A Party wishing to initiate an appeal (the “Appellant”) under this Appendix E shall submit a Notice of Appeal to the BAC. The Notice of Appeal shall include:
(a) a written demand that the arbitral award be referred for the appeal proceedings; 
(b) the names, nationalities and addresses, including the postcodes, telephone numbers, fax numbers, electronic mail addresses, or any other electronic means of communication of the Appellant and the other Party (the “Appellee”) and their representative(s);
(c) a reference to the agreement of the Parties that an arbitral award may be appealed against;
(d) a brief statement on the grounds of the appeal against the whole or a part of the arbitral award;
(e) any nomination or proposal for nomination of the member(s) of the Appellate Tribunal to be constituted in accordance with this Appendix E; and
(f) any other information the Appellant considers necessary.  
2. The Appellant shall, at the same time as it files the Notice of Appeal with the BAC, send a copy of it to the Appellee, and shall specify to the BAC of the mode of service employed and the date of service.
3. The Appellant shall pay an appeal registration fee in accordance with Rules 9 and 10 of this Appendix E.
4. The Notice of Appeal shall be deemed complete when all of the items required of paragraph 1 are included, or when the BAC determines that there has been substantial compliance with paragraph 1. Where the Notice of Appeal is incomplete, or where the Appellant has failed to send a copy thereof to the Appellee in accordance with paragraph 2, or where the appeal registration fee is not paid in accordance with paragraph 3, the BAC may request the Appellant to complete such requirements within a specified period of time. If the Appellant fails to comply with such request, the submission of the Notice of Appeal shall be deemed unsuccessful. Any controversy with respect to the sufficiency of the Notice of Appeal or the validity of the submission of the Notice of Appeal shall be determined by the Chairman.
5. The appeal proceedings shall be deemed to have commenced on the date the Notice of Appeal is validly submitted. The BAC shall issue a Notice of the Commencement of the Appeal Proceedings to the Appellate Parties without delay. 
6. Once an appeal has been initiated, the Appellant and the Appellee (the “Appellant Parties”) shall not seek performance of the arbitral award or apply to any judicial authorities to enforce or set it aside during the appeal proceedings, unless the proceedings are terminated.


Rule 2  Constitution of the Appellate Tribunal
1. [bookmark: _GoBack]An Appellate Tribunal shall be composed of 3 members nominated or appointed from the Beijing Arbitration Commission/Beijing International Arbitration Center Panel of Arbitrators for International Investment Disputes. No member of the Appellate Tribunal shall be the arbitrator of the Arbitral Tribunal that made the arbitral award. 
2. Unless the Appellate Parties have agreed otherwise, they shall:
(a) each nominate or entrust the Chairman to appoint a member of the Appellate Tribunal within 15 days of their receipt of the Notice of the Commencement of the appeal proceedings; and 
(b) jointly nominate or entrust the Chairman to appoint the third member of the Appellate Tribunal within 30 days of the receipt by the Appellee of the Notice of the Commencement of the appeal proceedings. The third member shall be the presiding member of the Appellate Tribunal.
3. Any member of the Appellate Tribunal who has not been nominated or appointed in accordance with paragraph 3 shall be appointed by the Chairman.
4. The Appellate Tribunal shall be deemed to be constituted on the date the BAC notifies the Appellate Parties that all of the members of the Appellate Tribunal have accepted their nominations or appointments.
5. Subject to the provisions of paragraphs 1 to 4 inclusive, the qualifications, nomination or appointment, disclosure, challenge to and replacement of the member(s) of the Appellate Tribunal shall be governed, mutatis mutandis, by Chapter III of the BAC/BIAC Investment Arbitration Rules. 


Rule 3  Grounds of Appeal 
An appeal may be initiated only based on the following grounds:
(a) that the arbitral award contains error(s) in the application or interpretation of the applicable rules of law;
(b) that the arbitral award has manifest and material errors in the appreciation of the facts; or
(c) that the BAC or the Arbitral Tribunal lacked jurisdiction, or the Arbitral Tribunal has exceeded its powers, in so far as they are not covered by paragraphs (a) and (b).


Rule 4   Jurisdiction of the Appellate Tribunal
The Appellate Tribunal shall have the power to rule on its own jurisdiction with regard to the whole or a part of the claims made in the appeal, and to make a decision as to jurisdiction.  


Rule 5  Conduct of the Appeal Proceedings 
1. Unless the Appellate Parties have agreed otherwise, the seat and language of the appeal proceedings shall be the same as those of the original arbitral proceedings. 
2. Unless the Appellate Parties have agreed otherwise, the Appellant shall file an Appellant’s Submission within 15 days of its receipt of the Notice of the Commencement of the appeal proceedings, and the Appellee shall file an Appellee’s Submission within 30 days of its receipt of the Notice of the Commencement of the appeal proceedings.
3. The Appellate Tribunal shall hold a hearing or hearings to allow the Appellate Parties to present oral submissions and to put questions to the Appellate Parties. The date and place of the hearing(s) shall be determined by the Appellate Tribunal after consulting the Appellate Parties and the BAC. By agreement of the Appellate Parties, the Appellate Tribunal may decide the dispute solely on the basis of the documents submitted by them, with no hearing(s).
4. Subject to the provisions of paragraphs 1 to 3 inclusive, Chapter IV of the BAC/BIAC Investment Arbitration Rules shall apply, mutatis mutandis, to the appeal proceedings. Where the Appellate Tribunal deems the application of those provisions inappropriate, it may conduct the appeal proceedings in a manner it considers appropriate, provided that it grants equal treatment to the Appellate Parties.  


Rule 6  Withdrawal of the Notice of Appeal
1. The Appellant may withdraw the Notice of Appeal before the constitution of the Appellate Tribunal. 
2. The Appellant may apply to withdraw the Notice of Appeal after the Appellate Tribunal has been constituted. The Appellate Tribunal shall determine whether to allow such withdrawal.


Rule 7  Termination of the Appeal Proceedings
The appeal proceedings shall be terminated in any of the following circumstances:
1. the Appellate Tribunal makes a decision that it lacks jurisdiction to determine the appeal; or  
2. the Notice of Appeal is withdrawn.  


Rule 8  Appeal Award
1. Unless the appeal proceedings have been terminated in accordance with Rule 7, the Appellate Tribunal shall make an award on the appeal (the “Appeal Award”) no later than 90 days from the date of the constitution of the Appellate Tribunal. The Chairman may, at the request of the Appellate Tribunal, extend such time limit by no more than 30 days. The aforesaid time limit shall not apply to any extension(s) on which the Appellate Parties have agreed.
2. The Appeal Award shall be substituted for the arbitral award, and shall be made in one of the following forms: 
(a) uphold the arbitral award; 
(b) make material modification(s) to the arbitral award; or
(c) make a new award.
3. The Appeal Award shall be made on the basis of the unanimous or majority opinion of the members of the Appellate Tribunal. Where the Appellate Tribunal fails to reach a majority opinion, the award shall be made on the basis of the opinion of the presiding member of the Appellate Tribunal. The opinions or statements of the dissenting member(s) shall be appended to the award, which shall not form a part of the award. The above-mentioned rules also apply to other decisions or orders made by the Appellate Tribunal, except for decisions or orders on procedural arrangements made by the presiding member with the authorization of the Appellate Tribunal. 
4. The Appellate Tribunal shall submit the draft of the Appeal Award to the BAC before signing the award. The BAC may make suggestions on the form of the award, and may also draw the Appellate Tribunal’s attention to other matters of the award, without affecting the Tribunal’s liberty of decision. 
5. The Appeal Award shall be signed by the members of the Appellate Tribunal and shall bear the seal of the BAC. The dissenting member(s) of the Appellate Tribunal may or may not sign the award.
6. Once an Appeal Award has been made, the BAC shall deliver a copy of it to the Appellate Parties without delay. If the costs of the appeal have not been paid in full by the Appellate Parties, the BAC may withhold the Appeal Award until such costs have been paid in full.
7. An Appeal Award made by the Appellate Tribunal shall be the final award in the arbitration.


Rule 9  Costs of the Appeal 
1. Costs of the appeal shall include: 
(a) the fees and expenses of the Appellate Tribunal;
(b) the costs of any other assistance items reasonably incurred during the course of the appeal proceedings, subject to an amount approved by the Appellate Tribunal; and
(c) the registration fee and the administrative fee of the appeal charged by the BAC.
2. The fees of the Appellate Tribunal referred to in paragraph 1 (a) shall be determined on an hourly basis, subject to Rule 3.3 of the Appendix A of the BAC/BIAC Investment Arbitration Rules.
3. The costs of any other assistance items referred to in paragraph 1 (b) shall be charged on the basis of the actual or reasonable costs of such items. 
4. The registration fee of the appeal shall be Chinese Yuan (CNY) 30,000, which is non-refundable. 
5. The administration fee for the appeal shall be in principle between CNY 50,000 and CNY 200,000. The precise fee shall be determined by the BAC in accordance with the circumstances of the appeal case.
6. The Appellate Tribunal shall, before making the Appeal Award, requests the BAC to determine finally the costs of the appeal, and shall include in the award the sum of the costs as determined by the BAC and specify the costs of each item.
7. Unless otherwise agreed by the Appellate Parties, the Appellate Tribunal may, at the request of a Party or on its own motion, determine in the Appeal Award the division and apportionment of the costs of the appeal between the Parties, having regard to the outcome of the appeal, each Party’s contribution to the efficiency and expeditiousness of the appeal and any other circumstances it considers relevant.
8. If the appeal proceedings are terminated before the Appeal Award is made, the BAC shall determine the costs of the appeal, having regard to the stage of the appeal has reached, the work performed by the Appellate Tribunal and any other relevant circumstances it considers necessary.
9. The Appellate Parties are jointly and severally liable to the member(s) of the Appellate Tribunal and to the BAC for the costs of the appeal.
10. Unless otherwise agreed by the Appellate Parties, the Appellate Tribunal may, at the request of a Party or on its own motion, order one Party to pay any reasonable costs incurred by the other Party in whole or in part, including the costs of legal representation, having regard to the outcome of the appeal, each Party’s contribution to the efficiency and expeditiousness of the appeal and any other circumstances it considers relevant.


Rule 10  Deposit of Costs of the Appeal
1. The Appellant shall pay the registration fee of the appeal in full upon submitting the Notice of Appeal to the BAC.
2. The Appellant shall deposit the administrative fee for the appeal upon submitting the Notice of Appeal to the BAC. The amount of such fee shall be determined by the BAC, with due consideration given to the relevant circumstance of the appeal. 
3. After the Appellate Tribunal has been constituted, the Appellate Parties shall, by agreement with or pursuant to a direction by the Appellate Tribunal, deposit the fees and expenses of the Appellate Tribunal.
4. Where the Appellate Tribunal considers it necessary, it may require the Appellate Parties to make further deposit of costs of the appeal during the course of the appeal proceedings. 
5. If an Appellate Party fails to make a required deposit of costs of the appeal, the BAC or the Appellate Tribunal shall notify the other Party, and shall provide the other Party an opportunity to make such payment within a specified period of time. If the other Party fails to make such payment, the BAC may recommend the Appellate Tribunal either to proceed the appeal in a way the Appellate Tribunal considers appropriate, or to suspend or terminate the appeal proceedings.  




